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Via Electronic Mail                              April 11, 2022 

Vanessa A. Countryman 
Secretary 
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Washington, DC 20549-1090 

Re: File No. S7-06-22; Modernization of Beneficial 
Ownership Reporting; Release Nos. 33-11030; 34-
94211 
 

Dear Secretary Countryman: 

Elliott Investment Management L.P. (“Elliott”) submits this letter in response to the 
Commission’s proposed amendments to rules that govern beneficial ownership reporting, which 
were issued by the Commission on February 10, 2022 and published in the Federal Register on 
March 10, 2022 (Release Nos. 33-11030, 34-94211 (Feb. 10, 2022), 87 Fed. Reg. 13846 (March 
10, 2022)) (the “Release”).  

Elliott is a leading multi-strategy investment advisor and one of the oldest firms of its 
kind under continuous management. Elliott invests in a wide range of areas in order to protect 
and grow the assets of our investors, which include 101 educational endowments, more than 180 
foundations, and more than 100 private and public pension plans, among others, who are often 
advised by their own dedicated advisors. Elliott’s activist investments in public equities have 
become one of our most significant and impactful efforts, resulting over the past decade in more 
than 140 disclosed engagements with public companies, and more in which our dialogue with 
the company remained private. 

1. Background and summary. 

In recent months, the Commission has inexplicably decided to pursue new regulations 
that would effectively smother activism in the U.S. capital markets. A few days before the 
Commission issued the Release, the Commission published in the Federal Register proposed 
Rule 10B-1, relating to position reporting of “large” security-based swaps (“SBS”), in the Federal 
Register.1 As we describe in our comment letter dated March 21, 2022,2 proposed Rule 10B-1’s 
mandated next-day disclosure of cash-settled security-based swap transactions would severely 
impair the ability of activist investors to catalyze positive change at companies. Proposed Rule 
                                                        
1 Release No. 34-93784 (Dec. 15, 2021), 87 Fed. Reg. 6652 (Feb. 4, 2022) (the “10B-1 Release”). 
2 Our March 21, 2022 comment letter, including two expert reports, relating to the 10B-1 Release is attached to and 
made a part of this comment letter as Exhibit A. As discussed below, we believe that the 10B-1 Release and the 
Release raise several related issues.  
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10B-1, which attempts to mandate public disclosure of SBS reporting for the first time in the 
Commission’s history, does so in a way that would fly in the face of settled practice and law. 
Among other things, the 10B-1 Release lacks a proper empirical basis, fails to analyze the costs 
and benefits of its unprecedented regulatory interventions, and would, if adopted, improperly 
burden activism. 

On the heels of the Commission’s Rule 10B-1 proposal, on February 10, 2022 the 
Commission let another shoe drop. Under the anodyne title of “Modernization of Beneficial 
Ownership Reporting,” the Commission proposes to expand the definition of beneficial 
ownership under Rule 13D in a way that also harms shareholder activism and would virtually 
shut down the ability of engaged shareholders to communicate with each other except at 
unreasonable legal peril. 

The Release continues the Commission’s misguided assault on activism by upending 
long-standing and well-established law on what constitutes beneficial ownership, to once again 
deploy disclosure as a weapon against activists. Contrary to its misleading title, the Release goes 
well beyond a mere “Modernization of Beneficial Ownership Reporting.” Among the proposals 
in the Release are changes to (1) remove the precondition that an express or implied agreement 
is needed for a group to be formed, instead subjecting parties to regulation as a group even in 
the absence of any actual or implied agreement to act collectively, (2) deem holders of certain 
cash-settled derivative securities (other than SBS, already dealt with in 10B-1) to be the 
beneficial owners of the underlying securities, and (3) truncate the filing deadlines for 
amendments to Schedule 13D, all in disruption of the carefully calibrated balance struck by the 
Williams Act and without a proper empirical basis or analysis of costs and benefits. We refer 
generally to the Commission’s rulemaking proposals set forth in the Release as the “Proposed 
Rules”; we describe in this comment letter the legal and factual shortcomings of the three 
Proposed Rules noted above.  

We are mystified as to why the Commission, charged with the protection of investors and 
the promotion of efficiency, competition and capital formation, has proposed rules that would 
impair the ability of activists to spark healthy debate and create long-term value for all 
shareholders. Although corporate managers, directors, and advisory firms acting on their behalf 
have long agitated for changes such as the Proposed Rules, extensive empirical data 
demonstrate that the purported justifications of these views are flawed, and that the Proposed 
Rules would entrench the very managements and boards that have underperformed to the 
detriment of shareholders. The biased views of corporate managers, directors, and their 
advisory firms are not an appropriate or sufficient justification for the Proposed Rules, nor 
would issuance of new regulations based on those views be consistent with the Commission’s 
obligation to maintain neutrality in exercising its authority under the Exchange Act.3  

These proposed rulemakings should each be rejected or significantly amended for the 
reasons we describe below and in our prior comment letter. The rulemakings are ill-conceived 
and damaging to the markets and, if adopted as proposed, will virtually shut down activism as 
the sole effective expression of shareholders’ voices that has scale in the current marketplace. 

Our analysis following this Section 1 is organized as follows: 

                                                        
3 See, e.g., H.R. Rep. No. 90-1711, at 2813 (1968) (noting Congress’s intention, in adopting the original Section 13(d) 
legislation, to avoid “tipping the balance of regulation either in favor of management or in favor of the person 
[potentially] making the takeover bid,” but instead to “provid[e] the offeror and management equal opportunity to 
fairly present their case”).  
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• In Section 2, we address flaws in the Commission’s radical redefinition of the 
concept of a group regulated under Section 13(d). We first discuss the ways in 
which the Commission’s proposal conflicts with the statutory text, long-standing 
judicial precedent, and common sense. We then discuss several constitutional 
problems presented by the proposal, including its unjustified burdens on 
shareholder advocacy protected by the First Amendment and its evisceration of 
shareholders’ due process rights. Next, we discuss the adverse consequences that 
the proposal, if adopted, would cause in the markets (including negative 
implications embedded in the Commission’s proposed exemption from group 
status for parties to certain derivatives transactions that, we believe, will cause 
derivatives dealers to refrain from trading with known or potential activists). 

• In Section 3, we analyze defects in the Commission’s proposal to mandate that 
certain cash-settled derivatives confer beneficial ownership of the underlying 
common stock upon the holders of the derivative. The Commission does not 
demonstrate how a cash-settled derivative, which by definition does not result in 
ownership of voting stock, can be used to change or influence control of the 
issuer, nor does it provide examples of particular products that have been used 
in such a manner. This is a proposal in search of a problem.  

• In Section 4, we identify concerns with the Commission’s proposal to shorten 
the time period for submitting material amendments to previously filed Schedule 
13D reports to a single business day. 

• In Section 5, we discuss the Commission’s misleading attempts to portray the 
Proposed Rules as a “modernization” of the existing 13D regulations, justified as 
needed to address “information asymmetries” that are inherent in and in this 
case beneficial to a properly functioning market. These and other uses of benign 
nomenclature mask the radical restructuring of a key component of the 
Exchange Act that the Proposed Rules would effect. 

In addition, throughout this letter, we address the Commission’s failure to analyze the 
Proposed Rules’ significant costs or consider less burdensome and alternative measures that 
would reduce those costs. 

We also submit for the Commission’s consideration, as Exhibit B, a report from 
Professor Craig M. Lewis (the “Lewis Report”), the Madison S. Wigginton Professor of Finance 
at Vanderbilt University’s Owen Graduate School of Management and a former SEC Chief 
Economist and Director of the Division of Economic and Risk Analysis. The Lewis Report 
focuses on the economic analysis and discussion of efficiency, competition, and capital 
formation contained in the Release. The Lewis Report identifies fundamental flaws in the 
Commission’s assessment of the Proposed Rules on these topics.  

We urge the Commission to consider this evidence—as well as the materials submitted 
by other commenters—and to abandon or significantly amend the Proposed Rules. 

2. The Release’s Reinterpretation of Section 13(d)’s “Group” Provision 
Would Exceed the Commission’s Statutory Authority, Violate Investors’ 
Constitutional Rights, and Destabilize the Marketplace. 

 Section 13(d)(3) provides that “[w]hen two or more persons act as a partnership, limited 
partnership, syndicate, or other group for the purpose of acquiring, holding, or disposing of 
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securities of an issuer, such syndicate or group shall be deemed a ‘person’ for the purposes” of 
the Williams Act’s disclosure provisions.4 Since there can be no group of one, there must be 
some basis to connect multiple investors if they are to be viewed as a group for purposes of 
Section 13(d). For more than a half century, courts, the Commission, and regulated parties have 
understood this provision in the same commonsense way: multiple investors may be treated as a 
single group if—but only if—they agree to take concerted action toward a common objective 
related to “acquiring, holding, or disposing of securities.”   

The Commission would abandon that long-standing consensus and replace it with a 
radical new regime in which “an agreement is not a necessary element of group formation.”5 
Instead, “[w]hether or not a group exists” would be determined based on an amorphous and ill-
defined “facts and circumstances” test. 6  The Commission has always possessed the authority to 
evaluate the facts and circumstances of a given situation in determining whether a group exists 
and, as demonstrated by any number of authorities cited in the Release, the Commission has 
regularly done so. This authority is bounded by the need to establish that group members agreed 
to carry out a common objective. By jettisoning the need to establish such an agreement, the 
Commission would create an entirely unbounded concept of group—one that would provide no 
guidance to market participants as to what behavior is, and is not, permitted. In essence, the 
Commission would define a group on the basis of “we’ll know it when we see it.”     

That reinterpretation of Section 13(d) (and corresponding revision of Rule 13d-5) is far 
from the “clarification” and “affirmation” that the Commission claims7—it is a wholesale and 
unlawful rewriting of the law. To begin with, eliminating the requirement for an agreement in 
determining whether a group has been formed would contravene the plain meaning of the 
statutory text, disregard the legislative history, and depart from long-established judicial 
precedent. The Release’s novel interpretation would also violate investors’ constitutional rights 
by restraining important commercial speech protected by the First Amendment and by adopting 
an impermissibly vague standard, in violation of the Fifth Amendment’s Due Process Clause. In 
addition, the Release’s expansion of Section 13(d)’s definition of group would wreak havoc in the 
markets—by making it impossible for investors to know whether they would be treated as a 
group with others or when their Williams Act reporting obligations would arise.    

Notwithstanding the Commission’s benign characterization of its reinterpretation of the 
group provision, the Commission is modest to a fault: This proposed amendment is not a 
clarification or affirmation of existing practice and law but in fact a radical reworking of the 
regulation of a group under Section 13(d) that will shut down ordinary and needed 
communication among shareholders. Such communication and exchange of ideas is vital to our 
markets because it allows shareholders’ views on public companies to be critically evaluated and 
refined. Communication among shareholders ultimately aids the Commission’s goals of market 
liquidity and efficient price discovery. 

                                                        
4 15 U.S.C. § 78m(d)(3); see also Section 13(g)(3), id. § 78m(g)(3) (setting forth identical test). These provisions of the 
Exchange Act remain unchanged from the form in which they were enacted in 1968. 
5 The Release, 87 Fed. Reg. 13846, 13867 (emphasis added). 
6 The Release, 87 Fed. Reg. 13846, 13868. 
7 The Release, 87 Fed. Reg. 13846, 13865 (Caption of Part II.C. of the Release: “Proposed Amendments to Rule 13d-5 
to Affirm its Application and Operation”; the proposal will “clarify and affirm” the application of the group concept in 
Rule 13d-5 (first sentence immediately following the caption)). 
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This proposed amendment is particularly ironic and imbalanced because companies are 
generally free to reach out to investors without limitation and encourage them to vote the way 
the company wants, without any fear of the investors becoming members of a 13(d) group, even 
when they in fact are acting fully in an agreed-upon, concerted effort promoted by the company. 
Yet again, the Commission’s proposal would further tilt the playing field in favor of management 
and boards and against investors and activists. 

A. The Commission’s Proposal Contravenes the Williams Act’s Text, Structure, and 
Purposes—and Is Therefore Unlawful.   

Section 13(d)(3) focuses on instances “[w]hen two or more persons act as a partnership, 
limited partnership, syndicate, or other group for the purpose of acquiring, holding, or disposing 
of securities of an issuer.”8 That language unambiguously requires proof of an agreement among 
the group members for four reasons. 

1. The Release’s Interpretation Conflicts With Section 13(d)(3)’s Plain Text. 

The statutory text and context dictate that some form of agreement is necessary. The 
word “group,” when considered in the abstract, can have a wide range of meanings—some of 
which incorporate a meeting of the minds between group members, others of which do not.9 The 
same was true in 1968 when Section 13(d) was enacted.10 

Critically, however, Section 13(d)(3) does not refer to a group in isolation. Instead, the 
statute applies to any “partnership, limited partnership, syndicate, or other group.”11 This 
surrounding context narrows the range of permissible meanings and plays an essential role in 
determining what kinds of groups qualify under Section 13(d). As the Supreme Court has 
repeatedly cautioned, statutory phrases cannot be interpreted “in a vacuum,” but rather “must 
be read in their context and with a view to their place in the overall statutory scheme.”12   

The ejusdem generis canon—which directs that “where general words follow specific 
words in a statutory enumeration, the general words are construed to embrace only objects 

                                                        
8 15 U.S.C. § 78m(d)(3). 
9 See, e.g., Oxford English Dictionary (2022), https://www.oed.com/view/Entry/81855 (defining “group” variously as 
“[a] number of things placed together as the result of deliberate arrangement or composition,” “[a] number of things 
(in earlier use esp. natural objects) located or occurring in close proximity, so as to form a collective unity,” and “[a] 
number of people who associate together for social or professional reasons, or who are linked by a common interest or 
purpose”); Merriam-Webster Dictionary Online, https://www.merriam-webster.com/dictionary/group (defining 
“group” as, among other things, “two or more figures forming a complete unit in a composition” and “a number of 
individuals assembled together or having some unifying relationship”); Collins Online Dictionary (2022), 
https://www.collinsdictionary.com/us/dictionary/english/group (defining “group” in several ways, including as “a 
set of people who have the same interests or aims, and who organize themselves to work or act together” and “a set of 
people, organizations, or things which are considered together because they have something in common”). 
10 See, e.g., Webster’s Third New International Dictionary at 1004 (1961) (defining “group” as, among other things, “a 
relatively small number of individuals assembled or standing together,” “a relatively small number of persons 
associated formally or informally for a common end or drawn together through an affinity of views or interests,” or “a 
social unit comprising individuals in continuous contact through intercommunication and shared participation in 
activities toward some commonly accepted end”); Sandifer v. U.S. Steel Corp., 571 U.S. 220, 227–28 (2014) 
(consulting “dictionaries from the era of [a statute’s] enactment” to discern its meaning).  
11 15 U.S.C. 78m(d)(3) (emphasis added). 
12 Gundy v. United States, 139 S. Ct. 2116, 2126 (2019) (citations omitted). 
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similar in nature to those objects enumerated by the preceding specific words”13—provides 
particularly important guidance in interpreting Section 13(d)(3)’s “other group” clause. Because 
that catchall clause follows a list of three kinds of associations (partnerships, limited 
partnerships, and syndicates), it must be understood in a way that shares the same 
characteristics as those associations. The common thread uniting partnerships, limited 
partnerships, and syndicates is a meeting of the minds between or among the persons involved; 
indeed, it is blackletter law that a partnership cannot exist without an agreement between or 
among the partners to pursue a common objective,14 and the same is true for syndicates.15 
Accordingly, the ejusdem generis canon dictates that a group cannot exist under Section 
13(d)(3) unless its members have agreed with one another to take concerted action.16  

Courts, including the Supreme Court, routinely rely on the ejusdem generis canon to 
narrow the scope of language nearly identical to Section 13(d)’s “other group” clause. For 
example, in Estate of Keffeler the Supreme Court held that the ejusdem generis canon 
constrained the meaning of “other legal process” in a statute protecting benefits payments from 
“execution, levy, attachment, garnishment, or other legal process.”17 Although “other legal 
process” could be understood “in the abstract” as referring broadly to any legal process, the 
Court applied the ejusdem generis canon and interpreted the term “far more restrictively” to 
encompass only “process[es] much like the processes of execution, levy, attachment, and 
garnishment,” all of which “require utilization of some judicial or quasi-judicial mechanism.”18 
Similarly, the Supreme Court relied on the ejusdem generis canon in Epic Systems Corp. v. 

                                                        
13 Washington State Dept. of Social & Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371, 384 (2003); see 
also Yates v. United States, 574 U.S. 528, 545 (2015) (reciting same rule); A. Scalia & B. Garner, Reading Law 199 (1st 
ed. 2012) (hereinafter “Reading Law”) (“[w]here general words follow an enumeration of two or more things, they 
apply only to persons or things of the same general kind or class specifically mentioned”).   
14 See, e.g., Black’s Law Dictionary (11th ed. 2019) (defining “partnership” as “[a] voluntary association of two or more 
persons who jointly own and carry on a business for profit”); Black’s Law Dictionary (Revised 4th ed. 1968) at 1277 (“A 
voluntary contract between two or more competent persons to” engage in business together); Joseph Story, 
Commentaries on the Law of Partnership § 2, at 4–5 (John C. Gray Jr. ed., 6th ed. 1868) (“Partnership, often called 
copartnership, is usually defined to be a voluntary contract between two or more competent persons to place their 
money, effects, labor, and skill, or some or all of them, in lawful commerce or business, with the understanding, that 
there shall be a communion of the profits thereof between them.”); Berthold v. Goldsmith, 65 U.S. 536, 541 (1860) 
(“Partnership is usually defined to be a voluntary contract between two or more competent persons, to place their 
money, effects, labor, and skill, or some one or all of them, in lawful commerce or business, with the understanding 
that there shall be a communion of the profits thereof between them.”). 
15 See, e.g., Black’s Law Dictionary (11th ed. 2019) (defining “syndicate” as “[a] group organized for a common 
purpose; esp., an association formed to promote a common interest, carry out a particular business transaction”); 
Oxford English Dictionary (2022) (defining “syndicate” as, in relevant part, “[a] combination of capitalists or 
financiers entered into for the purpose of prosecuting a scheme requiring large resources of capital, esp. one having 
the object of obtaining control of the market in a particular commodity. Hence, more widely, a combination of 
persons formed for the promotion of an enterprise”); Gates v. Megargel, 266 F. 811, 817 (2d Cir. 1920) (explaining 
that syndicate “signifies an organization ‘formed for some temporary purpose’” (internal citations removed); Du Pont 
v. Du Pont, 256 F. 129, 142 (3d Cir. 1919) (describing an investment syndicate as involving a ““common purpose” and 
“a joint undertaking”). 
16 Even if ejusdem generis did not apply, the related noscitur a sociis canon—under which “a word is known by the 
company it keeps,” Yates, 574 U.S. at 543; see also Reading Law, supra, at 195 (“[a]ssociated words bear on one 
another’s meaning”)—would produce the same result. Because “other group” “appear[s] in a list with other words” 
that require agreement among multiple parties, it must be read as incorporating the same limitation. Id. (quoting 
Gustafson v. Alloyd Co., 513 U.S. 561, 575–76 (1995)).   
17 537 U.S. at 381–84 (addressing 42 U.S.C. § 407(a)).   
18 Id. at 384.   
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Lewis to narrow the meaning of “other concerted activities” because that phrase “appear[ed] at 
the end of a detailed list of activities,” and therefore was properly “understood to embrace only 
objects similar in nature to those objects enumerated by the preceding specific words.”19  

The same principle applies here: Section 13(d) covers only “group[s]” that are “similar in 
nature” to partnerships and syndicates. Groups established through an agreement (whether 
express or implied) meet that straightforward test; groups predicated on some scenario in which 
an agreement is not present do not.20 

Section 13(d)(3)’s requirement that investors “act as” a group for a specific “purpose” 
(“acquiring, holding, or disposing of securities”) provides further support for treating an 
agreement as a prerequisite. As a matter of ordinary English, it would make no sense to say that 
investors “act as” a group toward a particular “purpose” unless, at a minimum, they share the 
same purpose and coordinate their efforts to achieve that purpose. In other words, group 
members must take concerted action toward an agreed-upon objective—a step that is impossible 
without some form of advance agreement or shared understanding.   

 
2. Section 13(d)’s Legislative History Expressly Ties Group Membership to 

an “Agree[ment] to Act In Concert.” 

 Congress made clear in enacting Section 13(d)(3) that a meeting of the minds is required 
to establish group status. In particular, the Senate Report describes Section 13(d)(3) as follows: 

This provision would prevent a group of persons who seek to pool their voting or 
other interests in the securities of an issuer from evading the provisions of the 
statute because no one individual owns more than [5] percent of the securities. 
The group would be deemed to have become the beneficial owner, directly or 
indirectly, of more than [5] percent of a class of securities at the time they agreed 
to act in concert. . . .  This provision is designed to obtain full disclosure of the 
identity of any person or group obtaining the benefits of ownership by reason of 
any contract, understanding, relationship, agreement or other arrangement.21 

As the D.C. Circuit has observed, “[t]he fact that the quoted passage [of legislative history] 
speaks of ‘those who seek to pool . . . their interests,’ and of those who ‘agree to act in concert,’ 
implies strongly that some type of combination toward concerted action is necessary.”22 
Although the Release stresses that “Sections 13(d)(3) and 13(g)(3) are devoid of any reference to 

                                                        
19 138 S. Ct. 1612, 1625 (2018) (cleaned up). 
20 The Commission refers to “the existence of communications between and among group members” as sufficient 
evidence of the presence of a group. The Release, 87 Fed. Reg. at 13868 n.132, citing Gen. Aircraft Corp. v. Lampert, 
556 F.2d 90, 95 (1st Cir. 1977). This citation suggests that the “existence of communications”, in and of itself, is 
sufficient to establish the presence of a group, apparently obviating the need for any consideration of the facts and 
circumstances of the particular arrangement. That assertion is incorrect. If facts and circumstances demonstrate the 
presence of an informal, unwritten agreement, then under the existing body of law, a group is present under Section 
13(d). This is precisely the holding of the General Aircraft case (id., 556 F.2d at 95-96) (holding that the facts and 
circumstances of the case, including the fact that a single Schedule 13D, signed by all three defendants, had been filed, 
established that the defendants were in fact a group for purposes of Section 13(d)).   
21 S.Rep. No. 550, 90th Cong., 1st Sess. 8 (1967);  H.R.Rep. No. 1711, 90th Cong. 2d Sess. 8-9, Reprinted in (1968) U.S. 
Code Cong. & Admin. News 2811, 2818 (emphasis added) (Section 13(d) as originally enacted set the threshold above 
which beneficial owners must disclose at 10%; that threshold was subsequently reduced by Congress to 5%). 
22 Sec. & Exch. Comm’n v. Savoy Indus., Inc., 587 F.2d 1149, 1163 (D.C. Cir. 1978). 
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the term “agree” or “agreement,”23 there was no need for Congress to include those terms 
because such a requirement was—as the legislative history shows—already reflected in the 
statute’s other terms. The Release does not explain why it is reasonable to jettison the need for 
an agreement to act in concert when the legislative history of the relevant provision uses those 
precise words.  

The “committee reports” likewise “make it clear that the Act was designed for the benefit 
of investors and not to tip the balance of regulation either in favor of management or in favor of 
the person seeking corporate control.”24 Yet as noted above, the Release’s revised interpretation 
would eviscerate that balance by allowing management to frustrate or avoid engagement by 
activist investors seeking to improve a company’s performance. 

3. Courts Have Uniformly Interpreted Section 13(d) as Requiring an 
Agreement Among the Parties. 

Federal courts have consistently held that the existence of an agreement is necessary to 
establish the existence of a “group” under Section 13(d).  

Importantly, many of these precedents were decided after the enactment of Section 13(d) 
in 1968 and before the adoption of Rule 13d-5 in 1977.25 For example, the Seventh Circuit held 
in 1970 that Section 13(d)’s reference to “group” “should be interpreted to require compliance 
with its disclosure provisions when, but only when, any group of stockholders owning more 
than 10% [o]f the outstanding shares of the corporation agree to act in concert.”26 The Second 
Circuit likewise held that a group does not exist “unless the members conspir[e] to pool their 
securities interests for one of the stated purposes.”27 Emphasizing this point, the Second Circuit 
later held in Corenco Corp. v. Schiavone & Sons, Inc. that “absent an agreement between” the 
parties, “a ‘group’ would not exist.”28 

This uniform body of pre-1977 law demonstrates that, contrary to the Commission’s 
assertions in the Release, the adoption of Rule 13d-5, with its express requirement for an 
agreement to exist in order to establish group status, simply reflected the Commission’s 
affirmation of established judicial precedent, not an unwarranted departure from the statutory 
language.  

Courts continued to adhere to the same view following the adoption of Rule 13d-5. The 
Second and D.C. Circuits both concluded that the focus under both the statute and the Rule is on 
“sift[ing] through the record to determine whether there is sufficient direct or circumstantial 

                                                        
23 The Release at 13868. 
24 GAF Corp. v. Milstein, 453 F.2d 709, 717 n.16 (2d Cir. 1971) (citing S. Rep. No. 550 at 3-4; H.R. Rep. No. 1711 at 4). 
25 For cases decided prior to the adoption of Rule 13d-5, see, e.g., Bath Indus., Inc. v. Blot, 427 F.2d 97, 109 (7th Cir. 
1970); Corenco Corp. v. Schiavone & Cons, Inc., 488 F.2d 207, 217-18 (2d Cir. 1973); Securities and Exchange 
Commission v. Savoy Industries, Inc., 587 F.2d 1149 (D.C. Cir. 1978). For cases decided following the adoption of 
Rule 13d-5, see, e.g., Wellman v. Dickinson, 682 F.2d 355, 363 (2d Cir. 1982) (“the touchstone of a group within the 
meaning of Section 13(d) is that the members combined in furtherance of a common objective”; see also concurrence 
of Van Graafeiland, J., noting that Rule 13d-5 codifies congressional intent of Section 13(d) relating to group status); 
Morales v. Quintel Ent., Inc., 249 F.3d 115, 123–24 (2d Cir. 2001) (“[T]he key inquiry … is whether [the parties] 
‘agree[d] to act together for the purpose of acquiring, holding, voting or disposing of’ Quintel common stock.”).   
26 Bath Indus., 427 F.2d at 109 (emphasis added). 
27 GAF Corp. v. Milstein, 435 F.2d 709, 719 (2d Cir. 1971) (emphasis added). 
28 488 F.2d 207, 217-18 (2d Cir. 1973). 
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evidence to support the inference of a formal or informal understanding” between the parties.29 
As the Second Circuit later explained in Morales, “the key inquiry” is whether the parties 
“agreed to act together for the purpose of acquiring, holding, or disposing of” covered 
securities.30 The Ninth Circuit has adopted that view as well.31 

The Release inaccurately asserts that “[s]ome courts have not superimposed” an 
agreement requirement onto Section 13(d). 32  The only case cited in support of this claim—a 
1989 district court ruling33 that is not binding precedent34—acknowledges that “a ‘group’ exists 
under section 13(d)(3)” only if “two or more people have formed a combination in support of a 
common objective,” a showing that involves a “meeting of the minds, understanding, or 
arrangement.”35 Thus, while the cited decision did not read Section 13(d) as requiring a written 
agreement, it made clear that parties must at least “ente[r] into an understanding” with one 
another in some fashion to form a group.36 That interpretation is consistent with the appellate 
precedents described above, but inconsistent with the Release’s freewheeling approach under 
which a group could be found even without any evidence of “the existence of an express or 
implied agreement among” the parties.37 The upshot is that the Release fails to cite even a single 
court decision that supports its interpretation of Section 13(d)(3).   

4. Long-standing Commission Precedent Treats an Agreement as a 
Necessary Element. 

In addition to contravening the statute’s text, structure, and history, the Release’s novel 
interpretation of group is at odds with Commission precedent. As noted above, in 1977, the 
Commission adopted Rule 13d-5, which, in paragraph (b)(1), currently provides that: 

When two or more persons agree to act together for the purpose of acquiring, 
holding, voting or disposing of equity securities of an issuer, the group formed 
thereby shall be deemed to have acquired beneficial ownership, for purposes of 

                                                        
29 Wellman, 682 F.2d at 363 (emphasis added); Savoy, 587 F.2d at 1162–63 (adopting same test and emphasizing 
that “group activity under section 13(d)(3) must involve a combination in support of a common objective”). 
30 249 F.3d at 123–24.   
31 See Dreiling v. America Online, Inc., 578 F.3d 995, 1002–03 (9th Cir. 2009) (quoting Morales).  
32 The Release at 13868 & n.131. 
33 See SEC v. Levy, 706 F. Supp. 61 (D.D.C. 1989). The Release also cites, as a holding supporting the holding in Levy, 
a 2004 Commission enforcement order, In re John A. Carley, but the cited order does not contain the language 
quoted in the Release. See the Release at 13868, n.131. Although a different order from the Carley proceeding does 
contain the quoted language to the effect that a group need not be formally organized, that order tellingly states that a 
group is formed “[w]hen two or more persons agree to act together,” and that the key question under Section 13(d) is 
whether alleged group have “combine[d] in furtherance of a common objective.” The Carley precedent therefore 
undercuts, rather than supports, the Release’s novel interpretation of Section 13(d). In re John A. Carley et al., SEC 
Litigation Release No. 292, at *38 (SEC July 18, 2005) (emphasis added). This flawed analysis is repeated in the 
Commission’s citation of the General Aircraft case in note 132 of the Release, as we discuss above. 
34 Camerta v. Greene, 563 U.S. 692, 709 n.7 (2011) (“A decision of a federal district court judge is not binding 
precedent in either a different judicial district, the same judicial district, or even upon the same judge in a different 
case” (citation omitted)). 
35 Levy, 706 F. Supp. at 69 (citing Savoy, 587 F.2d at 1163). 
36 Id. at 70 (quoting SEC v. FirstCity Financial Corp., 688 F. Supp. 705, 724 (D.D.C. 1988)).  
37 The Release at 13867. 
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Sections 13(d) and (g) of the [Exchange] Act, as of the date of such agreement, of 
all equity securities of that issuer beneficially owned by any such persons.38 

That language has been in effect continuously from 1977 to the present, and courts and 
the Commission (in administrative proceedings adjudicating enforcement actions brought by 
the Commission’s Division of Enforcement) have consistently applied it according to its plain 
terms—as requiring an agreement between group members. 39  This unbroken and long-
standing body of agency precedent is in itself strong evidence of Section 13(d)’s proper 
interpretation.40 

The Release proposes to amend Rule 13d-5 to, among other changes, remove the words 
“agree to” from sub-paragraph (b)(1), purportedly to “clarify and affirm” that “under a plain 
reading of Section 13(d)(3) . . ., an agreement is not a necessary element of group formation.”41 
This new interpretation is based in part on an inaccurate characterization of Rule 13d-5’s 
“agreement” standard as mandating proof of a “formal alliance”42 that is “memorialized in 
writing.”43 But as discussed above, an agreement can be constituted informally, and without a 
writing.44 The Commission, in adopting Rule 13d-5 in 1977, selected the word “agreement” 
rather than “contract” for a reason—an agreement is a less formal arrangement, which is 
consistent with the requirement of Section 13(d)(3) that the persons “act together.” Requiring 
the formality of a binding contract to establish the existence of a group would make enforcement 
unviable.45 We do not dispute the Commission’s assertion in the Release that the determination 
of whether a group exists “is dependent upon the facts and circumstances.”46 Adhering to the 
statutory requirement that an agreement (formal or informal) exists in order to establish group 

                                                        
38 Rule 13d-5(b)(1) under the Exchange Act (emphasis added). This rule was proposed by the Commission in 1975 (40 
Fed. Reg. 42212 (Sept. 11, 1975)) and was adopted by the Commission in 1977 (42 Fed. Reg. 12342 (Feb. 24, 1977)).  
39 See The Release, 87 Fed. Reg. at 13867 & n.125. For examples of Commission enforcement actions that have 
adhered to this requirement, see, e.g., 1Globe Capital, LLC, Release No. 88864 (May 13, 2020); Tiber Creek Corp., 
Release No. 85411 (March 26, 2019); Eberwein, Release No. 80038 (Feb. 14, 2017); Joslyn, Release No. 50588 (Oct. 
26, 2004); Basic Capital Management, Inc., Release No. 46538 (Sept. 24, 2002). 
40 See, e.g., Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 157-58 (2012) (considering an agency’s 
“decades-long practice” in interpreting statute).  
41 The Release, 87 Fed. Reg. 13846, at 13865 (earlier quotation) and 13867 (latter quotation). 
42 The Release, 87 Fed. Reg. 13846, 13868 fn. 129.  
43 The Release, 87 Fed. Reg. 13846, 13868. 
44 See, e.g., Black’s Law Dictionary (11th ed. 2019) (defining “agreement” as “[t]he parties’ actual bargain as found in 
their language or by implication from other circumstances” (emphasis added)). Section 1-201(a)(3) of the Uniform 
Commercial Code, similarly defines “Agreement” as follows:   

‘Agreement,’ as distinguished from ‘contract,’ means the bargain of the partner in fact, as found in 
their language or inferred from other circumstances, including course of performance, course of 
dealing, or usage of trade . . .. 

“Contract”, in turn, is defined in Section 1-201(a)(12) of the U.C.C., as follows: 

‘Contract,’ as distinguished from ‘Agreement,’ means the total legal obligation that results from the 
parties agreement as determined by the Uniform Commercial Code as supplemented by any other 
applicable law. 

45 Importantly, as the UCC definitions cited above make clear, an agreement can be valid even if not reduced to 
writing, as is the case for contracts in many jurisdictions. 
46 The Release, 87 Fed. Reg. 13846, 13868. 
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status does not prevent the Commission from evaluating the facts and circumstances of any 
situation.    

 

 

B. The Release’s Interpretation of Section 13(d) Would Be Subject to Vacatur on 
Multiple Grounds. 

In light of the above, the Release’s interpretation of Section 13(d) exceeds the 
Commission’s statutory authority and would, if adopted, be at serious risk of invalidation on 
that basis.47 Moreover, because the Release’s approach conflicts with an extensive body of case 
law and departs without adequate explanation from past agency practice, it is unlawful for three 
additional reasons. 

First, the Release’s reinterpretation of Section 13(d) is prohibited by the Brand X 
doctrine. 48  Under that doctrine, an appellate court’s construction of a statute is binding and not 
subject to revision—even through subsequent agency rulemaking—when the court holds that the 
statute has a clear and unambiguous meaning.49 That principle applies here, in spades. As 
noted, every court of appeals to consider the question has held that some form of agreement is 
necessary for formation of a “group” under Section 13(d), and these decisions demonstrate that 
there is “no room for [the Commission] to reach a contrary result” on that issue.50 For example, 
the Seventh Circuit held in Bath that a group exists “when, but only when, [multiple] 
stockholders … agree to act in concert,”51 and the Second Circuit likewise concluded in Corenco 
that, “absent an agreement between” the parties, “a ‘group’ would not exist.”52 The Commission 
adhered to that understanding when it adopted Rule 13d-5 by linking group status to instances 
in which “persons agree to act together,” and that language has remained unchanged for nearly a 
half century—further underscoring the settled nature of this issue.53 The Commission does not 
acknowledge that it is seeking to overrule these precedents (despite citing many of them in the 
Release), much less establish a basis for doing so under Brand X. 

Second, even if the Commission had authority to jettison the requirement of an 
agreement, the Release’s approach would fail the Administrative Procedure Act’s baseline 
requirement of reasoned decision making.54 “Not only must an agency’s decreed result be within 
                                                        
47 See 5 U.S.C. 706(2). In particular, the Release’s reading of Section 13(d)(3) (and the parallel language of Section 
13(g)(3)) fails at Chevron step one because the statute unambiguously requires evidence of an agreement among 
group members. Alternatively, and for the reasons given above, the Release’s interpretation falls short at Chevron 
step two because it is an unreasonable interpretation of the statutory text. 
48 See NCTA v. Brand X Internet Servs, 545 U.S. 967 (2005). 
49 See id. at 982 (“A court’s prior judicial construction of a statute trumps an agency construction otherwise entitled to 
Chevron deference only if the prior court decision holds that its construction follows from the unambiguous terms of 
the statute and thus leaves no room for agency discretion.”); see also United States v. Home Concrete & Supply, LLC, 
566 U.S. 478, 489 (2012) (elaborating on this test for cases decided before Chevron). 
50 Home Concrete, 566 U.S. at 489. 
51 427 F.2d at 109 (emphasis added). 
52 488 F.2d at 217. 
53 Rule 13d-5(b)(1); see also 42 Fed. Reg. 12342 (Feb. 24, 1977). 
54 See, e.g., Dept. of Homeland Security v. Regents of Univ. of Cal., 140 S. Ct. 1891, 1905 (2020) (APA “requires 
agencies to engage in reasoned decisionmaking” (citation omitted)).  
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the scope of its lawful authority, but the process by which it reaches that result must be logical 
and rational.”55 Agency action is therefore lawful “only if it rests on a consideration of the 
relevant factors”56 and reflects a reasonable assessment of the proposed rule’s costs and 
benefits.57 The Proposed Rules’ amendments to Rule 13d-5 and related changes to the 
interpretation of Section 13(d)(3) fall short on each of those issues. 

As with the other Proposed Rules, the Commission provides little justification for 
eliminating the foundational principle that—at the very least—an agreement is necessary for the 
formation of a group. The Release claims that its approach is supported by precedent,58 but as 
demonstrated above that is not the case. Indeed, the Release’s interpretation is contrary to more 
than fifty years of court rulings, many at the appellate level. The Commission acknowledges that 
body of law at times, but then fails to identify changed circumstances or other persuasive 
reasons to chart a new course. And while the Release goes to great lengths in arguing that 
Section 13(d) does not require a “formalized” or written agreement between members of a 
group, that (accurate) conclusion does not justify the Release’s further conclusion that no 
agreement is necessary at all. As courts have recognized, the existence of an informal, unwritten 
agreement may be proven through circumstantial evidence.59 But circumstantial evidence is not 
the same as no evidence at all, and the Release never adequately explains why it makes sense to 
take the latter approach. Although the Release insists that “the Commission has relied upon 
circumstantial evidence instead of an agreement to establish” a group,60 the authorities cited in 
support of that proposition show instead that the Commission (like courts) has relied on 
circumstantial evidence to prove the existence of a group.61 The Release therefore relies on a 
mistaken understanding of the Commission’s own precedent. The bottom line is that none of the 
rationales stated in the Release withstand even modest scrutiny. 

The shapeless “facts and circumstances” test in the Release is arbitrary and capricious 
because it relies on “vague and open-ended” terms that the Commission “can later interpret as 
[it] see[s] fit,” thus “frustrating the notice and predictability purposes of rulemaking.”62 The 
Release implicitly acknowledges this shortcoming, stating that its expansive interpretation will 
sweep in “situations in which beneficial ownership reporting under Section 13(d) or 13(g) by a 
group would be unnecessary from an investor protection standpoint or even contrary to the 
public interest.”63 Rather than tailor its reading of “group” to avoid this overbreadth problem, 
                                                        
55 Allentown Mack Sales & Service, Inc. v. NLRB, 522 U.S. 359, 374 (1998). 
56 Michigan v. EPA, 576 U.S. 743, 750 (2015) (quoting Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm 
Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983)). 
57 See, e.g., City of Portland v. EPA, 507 F.3d 706, 713 (D.C. Cir. 2007) (courts “will [not] tolerate rules based on 
arbitrary and capricious cost-benefit analyses”); Owner–Operator Indep. Drivers Ass’n v. Fed. Motor Carrier Safety 
Admin., 494 F.3d 188, 206 (D.C. Cir. 2007) (vacating regulatory provisions because the cost-benefit analysis 
supporting them was based on an unexplained methodology); Chamber of Com. of U.S. v. SEC, 412 F.3d 133, 144 
(D.C. Cir. 2005). 
58 See The Release 87 Fed. Reg. at 13868 & n.131. 
59 See, e.g., Savoy, 587 F.2d at 1162. 
60 The Release, 87 Fed. Reg. at 13868 (emphasis added). 
61 See, e.g., Levy, 706 F. Supp. at 71 (analyzing circumstantial evidence, including defendant’s assertion that he was 
part of an “investor group,” in concluding that defendant “had an ‘understanding’ with” other group members to 
pursue “a common objective”).   
62 Christopher, 567 U.S. at 158 (cleaned up).   
63 The Release, 87 Fed. Reg. at 13872. 
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the Release suggests that the Commission might solve it by adopting a new exemption from the 
application of Sections 13(d) and 13(g) that itself would require the Commission to make policy-
laden, ad hoc determinations about which groups are deserving of the exemption.64  

That issue raises serious questions no matter which way the Commission attempts to 
resolve it. To the extent the Release is designed to usher in a new framework in which similarly 
situated investor groups will be treated differently depending on whether the Commission views 
their advocacy as serving the public interest, its unequal approach violates the Administrative 
Procedure Act.65 Conversely, to the extent the Release calls for evenhanded enforcement of 
Section 13(d) against all investors ensnared by its expanded “group” definition, the Release 
would seem to imperil widespread investor advocacy practices, including efforts to implement 
environmental, sustainability, and corporate governance, commonly known as ESG, reforms. 
Advocacy for goals within that rubric could very well constitute an effort to influence the actions 
of management, and thus the control of the issuer, which could result in investors being treated 
as members of a group if they communicated with the ESG advocates and shared their goals. 66  
In addition, imprecision as to behavior that is, or is not, deemed to result in the formation of a 
group creates the opportunity for heretofore well-established interpretations to become subject 
to the policy views of the party that happens to hold a majority of the seats on the Commission 
at any given time.   

Compounding these problems, the Release makes no effort to quantify the benefits of its 
new interpretation of Section 13(d), and largely ignores its costs. These shortcomings are 
documented in detail in the attached Lewis Report, and they render the Release’s proposed 
interpretation (and amendments to related Commission regulations) arbitrary and capricious. 

The Release also overlooks insuperable implementation problems that would result from 
its permissive new reading of Section 13(d), and thus “entirely fail[s] to consider an important 
aspect of the problem.”67 In the absence of the need for the Commission to demonstrate an 
agreement between parties in order to establish the existence of a group, it would be nearly 
impossible for market participants to order their affairs to avoid inadvertently being subject to 
enforcement by the Commission for behavior that poses none of the risks sought to be addressed 
by Section 13(d). As but one example, it is very common for market participants share views of a 

                                                        
64 See id., discussing the proposed adoption of new Rules 13d-6(c)-(d) (suggesting that groups which “communicate 
and consult with one another regarding an issuer’s performance or certain corporate policy matters involving one or 
more issuers” will not be subject to enforcement because the regulatory framework “is not intended to impede” their 
“communications”). 
65 See, e.g., Burlington N. & Santa Fe Ry. Co. v. STB, 403 F.3d 771, 777 (D.C. Cir. 2005) (“Where an agency applies 
different standards to similarly situated entities and fails to support this disparate treatment with a reasoned 
explanation and substantial evidence in the record, its action is arbitrary and capricious and cannot be upheld.”). 
66 For example, “hedge fund Engine No. 1” leveraged “a relatively small holding” in ExxonMobil into a successful 
campaign for election of three new directors by engaging with “the company’s largest shareholders” regarding its 
“extensive analysis o[f] Exxon’s position in the market.” Ari I. Weinberg, Proxy Voting: What Fund Investors Should 
Know About It–and How It is Changing, Wall St. J. (Jan. 9, 2022), https://www.wsj.com/articles/proxy-voting-
what-11641594493. The Release does not explain whether its sweeping interpretation of “group” would treat such 
advocacy campaigns as creating a group under Section 13(d), or if not, why such campaigns would be exempt. Based 
upon a review of the public record, we do not believe that Engine No. 1 made any Schedule 13D or 13G filings in 
connection with its engagement with ExxonMobil. Presumably this is the case because Engine No. 1’s holdings in 
ExxonMobil were below the 5% reporting threshold and Engine No. 1’s engagement with “the company’s largest 
shareholders” (as reported in the article cited above) did not constitute them, under the Commission’s current 
interpretation of the term, a group for purposes of Section 13(d).  
67 State Farm, 463 U.S. at 43. 
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particular company—precisely the sort of discussion that the Commission should not, and 
historically has not, sought to discourage. Say two investors were to have a discussion about 
recent operational issues encountered by a public company, or management succession 
problems, or a stock price that is lagging that of its peers, and further assume that they had 
common views on how those issues should be addressed. If one of those investors were to 
subsequently commence an activist engagement with that company, the interlocutor to the 
activist investor would be at risk of the Commission (or the issuer, seeking as a defensive 
mechanism to allege violations of the Williams Act) claiming that the conversation led to the 
formation of a group, even if no plan of action was discussed by the investors. The chilling effect 
on such conversations of the Commission’s proposed expansion of the definition of group are 
clear, but are not acknowledged, much less evaluated, in the Release. 

Third, the revised interpretation of Section 13(d)’s “group” provision is unlawful because 
it departs without adequate explanation from past agency practice. The Commission’s failure to 
acknowledge that it is changing course—coupled with the lack of a persuasive justification for 
overriding long-standing precedent—constitutes an inexcusable departure from the essential 
requirement of reasoned decision making.”68 

Subject to the Brand X limitation addressed above, “[a]gencies are free to change their 
existing policies as long as they provide a reasoned explanation for the change.”69 That test 
involves three discrete components. As a threshold matter, the agency must “display awareness 
that it is changing position”; the “agency may not, for example, depart from a prior policy sub 
silentio or simply disregard rules that are still on the books.”70 In addition, “the agency must 
show that there are good reasons for the new policy.”71 Finally, where, as here, the agency’s 
“prior policy has engendered serious reliance interests that must be taken into account,” the 
agency must provide a particularly “detailed justification” for “disregarding” the existing rule.72 

The Release is arbitrary and capricious because it fails all three prongs of that test. 
Rather than acknowledging that the Release’s interpretation of Section 13(d) breaks new 
ground, the Release repeatedly (and inaccurately) asserts that it merely “clarif[ies]” and 
“affirm[s]” what the law has always been.73 This “failure to come to grips with conflicting 
precedent” is disqualifying in its own right.74 The Release then compounds that error by 
omitting any explanation for why the established rule—under which a meeting of the minds is 
necessary, but may be proven through circumstantial evidence—is in need of revision. As noted 
above, the Release does not identify changed circumstances in the market or any other new 

                                                        
68 Ramaprakash v. FAA, 346 F.3d 1121, 1125 (D.C. Cir. 2003). 
69 Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016). 
70 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (“Fox I”); see also Ramaprakash, 346 F.3d at 1124 
(agency “must provide a reasoned analysis indicating that prior policies and standards are being deliberately changed, 
not casually ignored”). 
71 Fox I, 556 U.S. at 515. 
72 Id. at 515–16.   
73 See, e.g., The Release, 87 Fed. Reg. at 13865, 13888.  
74 Ramaprakash, 346 F.3d at 1125 (cleaned up); see also CBS Corp. v. FCC, 785 F.2d 699, 709 (D.C. Cir. 2015) 
(setting aside FCC order that failed to acknowledge its “depart[ure] from longstanding practice”). 
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development that would qualify as a “good reaso[n]” for abandoning a half century of 
precedent.75  

That omission is particularly consequential here because the long-standing, agreement-
based rule has engendered substantial reliance interests among investors. Both engaged and 
passive investors participate in discussions with other shareholders from time to time about a 
particular company. Those discussions may inform these investors’ strategies and views on a 
particular investment. As part of these discussions, shareholders are careful (and employ 
counsel frequently) to advise on how to approach these interactions so as not to form a group 
with the other party. These conversations may involve small and big, active and passive, and 
undecided investors and we believe they are beneficial to all involved and the markets as ideas 
are debated, tested, and refined. Once it has undertaken a strategy (both before and after public 
announcement), an activist shareholder may very well have conversations with other 
shareholders, but again is careful to adhere to the well-established guidelines relating to group 
formation so as not to create the appearance of a group when in fact none exists. The business 
model underlying those investments would be severely constrained if, as the Release states, 
mere “communications between and among” investors, “dissatisfaction with certain [corporate] 
officers,” and a “common . . . goal” of improving shareholder returns—without more—would 
cause us to be deemed part of a group with the parties we interact with.76  

The Supreme Court set aside a Department of Labor regulation for similar reasons in 
Encino Motorcars, holding that the industry “had relied since 1978 on the Department’s [prior] 
position,” for example by “negotiat[ing] and structur[ing] their compensation plans against 
th[at] background understanding.”77 The same result is warranted here: Because the 
Commission is “not writing on a blank slate,” it is “required to assess whether there [are] 
reliance interests, determine whether the [are] significant, and weigh any such interests against 
competing policy concerns.”78 The Release does not even attempt to discharge that duty. 

*  *  * 

At bottom, the Commission’s proposed rewriting of the law relating to group status 
under Section 13(d) does not represent an “affirmation” or “clarification” of the application and 
operation of the group concept, as suggested by the caption to Part II.C. of the Release.79 
Instead, the Commission would re-write long-standing and well-established law and expose 
market participants to significant uncertainty as to whether their actions subject them to risk of 
being found to have isolated Section 13(d)—a change that is not acknowledged, much less 
justified, by the Release. Those omissions render the Commission’s proposal arbitrary, 
capricious, and contrary to law. 

                                                        
75 Fox I, 556 U.S. at 515. Although the Release refers to “technological advances since 1968,” 87 Fed. Reg. at 13877, it 
never connects these advances to the need for a new group interpretation, and no such connection is apparent in any 
event. Whether a group exists depends on the extent of planned coordination among alleged group members, not the 
technology they use to carry out that coordination. 
76 The Release, 87 Fed. Reg. at 13868 n.132 (cleaned up). 
77 579 U.S. at 222. Here, as in Encino Motorcars, “requiring” activist investors “to adapt to the [Commission’s] new 
position could necessitate systemic, significant changes to” their business “arrangements,” while also exposing activist 
investors “to substantial … liability.” Id. at 222–23. 
78 Dept. of Homeland Security v. Regents of the Univ. of California, 140 S. Ct. 1891, 1914–15 (2020) 
79 See also The Release, 87 Fed. Reg. 13846, 13888 (“By clarifying and affirming that an express or implied agreement 
is not needed . . . .”). 
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C. The Release’s Interpretation of Section 13(d) Would Violate the First 
Amendment and the Fifth Amendment’s Due Process Clause.  

The Release’s amendment to Section 13(d)’s group provision would impinge upon 
protected commercial speech in violation of the First Amendment. It would also result in a 
regulation that fails to provide regulated investors with fair notice of what conduct is prohibited, 
and thus is so vague as to raise serious concern under the Due Process Clause.  

1. The Proposed Rule Impinges on Free Speech Among Market Participants.  

A free and open exchange among shareholders and between shareholders and companies 
is a foundational element of the capital markets. Companies have the right to communicate with 
shareholders and encourage them to vote in certain ways without fear of being deemed to be 
part of a “group” under Section 13(d). Shareholders must have a corresponding right to 
communicate with each other on matters relating to their investments in the company, 
including governance matters (as recently enhanced by the Commission’s proxy access 
rulemaking). Section 13(d) was enacted by Congress to protect companies and shareholders 
from undisclosed acquisitions of large blocks of voting securities, and the group concept could 
limit the ability of shareholders to act in concert if they wish to avoid becoming subject to 
Section 13(d). It is important to ensure that this limitation remains appropriately scoped to 
address Congress’s legitimate concerns that shareholders could mask collective action so as to 
avoid disclosure, while at the same time not infringing upon shareholder communications that 
do not pose the risks that Section 13(d) was designed to prevent.  

The Proposed Rule does not provide shareholders with advance notice of what types of 
speech are permissible and what other types of speech will cause them to be deemed part of a 
group, with all of the resulting legal repercussions of that designation. Instead, the Proposed 
Rule states, without elaboration, that “[w]hether or not a group exists is dependent on the facts 
and circumstances.”80 Given the inherent ambiguity of that test if it is severed from requirement 
that an agreement be established and the significant consequences that result from a group 
designation, many shareholders will choose to remain silent and remain atomized and 
disconnected from the rest of the shareholder base. This silence negates shareholders’ ability to 
engage in informed, reasoned dialogue regarding their investments. The Proposed Rule is thus 
exactly the sort of overly broad and vague regulation that the Supreme Court has determined 
will have an impermissible chilling effect on protected speech. In short, the Proposed Rule is a 
restriction on core commercial speech.  

Because the Proposed Rules would have the effect of chilling commercial speech on 
matters central to shareholder democracy, the Commission has an obligation to show that the 
Rules satisfy rigorous First Amendment scrutiny. At a minimum, the Proposed Rule would be 
subject to constitutional review under the standard announced in Central Hudson Gas & 
Electric Corp. v. Public Service Commission.81  Under that standard, restrictions on commercial 
speech that concerns lawful activity and is not misleading are permissible only if the 
government demonstrates that (1) its asserted interest is substantial, (2) the regulation directly 
advances that asserted governmental interest, and (3) the regulation is narrowly tailored to 

                                                        
80 The Release, 87 Fed. Reg. at 13868. 
81 447 U.S. 557, 565 (1980). 
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serve that interest.82 Courts recognize this form of “intermediate scrutiny” under the First 
Amendment is a more exacting standard than the Administrative Procedure Act’s baseline 
requirement of reasoned decision making.83 

Despite those rigorous requirements, the Proposed Rule does not even acknowledge its 
effect on protected speech, much less provide the necessary legal analysis to meet the exacting 
standard of review prescribed under the First Amendment. 

The Proposed Rule does not pass muster under that standard. The commercial speech 
involved in activist engagements is clearly lawful, and the Release provides no evidence that it is 
misleading. On the contrary, communications between and among shareholders regarding 
common investments are typical, and have not been viewed as creating any issues under Section 
13(d) since the enactment of the Williams Act. To the extent such a conversation involves one or 
more activists, unless and until one of the parties proposes a course of collective action and the 
other party agrees, the conversation is no different than the prototypical chat between investors, 
as discussed above. In addition, the core purpose of activist engagements is to provide issuers 
and investors with additional (and more complete) data regarding a company’s performance 
and prospects. Again, this is speech that the Commission has not attempted to restrict in the 
past, and it has not provided any justification for changing that view now. The speech in 
question is thus protected under Central Hudson, and may be burdened only if the Commission 
provides a substantial justification for doing so.  

The Release falls well short of doing so. To begin with, the Commission’s asserted 
interests appear insubstantial for the reasons set out elsewhere in this letter—for example, 
information asymmetries are inherent in markets, and there is no suggestion that the 
Commission seeks or is authorized to eliminate information asymmetries as a general matter. 
Even if the interests stated in the Release were legitimate, the Commission has not shown that 
the Proposed Rule would substantially advance those interests. And in all events, the Proposed 
Rule is not narrowly tailored because it would apply in situations in which there is no meeting of 
the minds between the parties and thus chill a wide range of beneficial speech between and 
among shareholders regarding concerns with a company and prospects for an activist campaign. 
Indeed, the Release admits that its revised interpretation of Section 13(d)’s “group” provision is 
overbroad and would capture “situations in which beneficial ownership reporting … would be 
unnecessary from an investor protection standpoint or even contrary to public interest,” thus 
necessitating the Commission’s proposal of unwieldy and ineffective new exemptions in Rule 
13d-6 that not only fail to address the Commission’s stated concern, but due to the vague 
standards contained therein, further exacerbate the adverse impact on speech the Commission 
seeks to avoid.84 

To take an illustrative example, imagine that a shareholder has strongly held views 
regarding the strategic direction of a public company. Suppose further that her view is that the 
company has expanded too aggressively in certain business lines and that it needs to focus more 

                                                        
82 See, e.g., Fla. Bar v. Went For It, Inc., 515 U.S. 618, 623 (1995); Retail Digital Network, LLC v. Prieto, 861 F.3d 
839, 844 (9th Cir. 2017). 
83 See, e.g., Cablevision Sys. Corp. v. F.C.C., 597 F.3d 1306, 1311 (D.C. Cir. 2010) (“Under intermediate scrutiny, [an 
agency’s] findings of fact would not warrant the same degree of deference as under the [Administrative Procedure 
Act] alone.”); Fox Television Stations, Inc. v. F.C.C., 649 F.3d 695, 713 (D.C. Cir. 2011) (“First Amendment 
intermediate scrutiny is, of course, substantially more demanding than arbitrary and capricious review of agency 
action”). 
84 The Release, 87 Fed. Reg. at 13872. 
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on its core activities. As discussed above, it would be typical for a shareholder (whether or not an 
activist investor) to raise such views with other shareholders and to exchange perspectives on 
the direction and prospects of the business. Under the Proposed Rule, investors may view such 
conversations as too risky even if they intend to have only a general conversation that does not 
suggest any specific course of action. That would likely be a rational decision, because the 
Commission has provided no guidance to shareholders on where the line should be drawn 
between “communications between and among” shareholders85 and coordinated activity that 
brings shareholders within the scope of a Section 13(d) group. The Proposed Rule’s in terrorem 
effect is particularly pernicious because “coordinated activity” can be purely incidental or 
accidental and involve no affirmative decisions by either party. The Commission has created a 
new domain of confusion in this respect.  

The resulting absence of robust interactions among shareholders will damage the 
operation of the capital markets and severely damage corporate governance. If shareholders are 
unwilling to exchange views, they cannot refine their own perspectives or take meaningful 
measures to hold boards and management accountable. The impossibly expansive definition of 
“group” envisioned by the Proposed Rule would render each shareholder an individual entity 
disconnected from any shared purpose or ability to participate in a broader discussion about a 
company’s direction. That result is both inconsistent with the limits the Supreme Court has 
imposed on the regulation of commercial speech and with the free exchange of ideas on which 
our capital markets depend.  

2. The Proposed Rule is Void for Vagueness under the Due Process Clause.  

The Proposed Rule also raises serious concerns under the Due Process Clause. As the 
Supreme Court has explained, a regulation that fails to provide regulated persons with fair 
notice of what conduct is prohibited is void for vagueness, in violation of the Due Process 
Clause: 

A fundamental principle in our legal system is that laws which regulate persons 
or entities must give fair notice of conduct that is forbidden or required. See 
Connally v. General Constr. Co., 269 U. S. 385, 391 (1926) (“[A] statute which 
either forbids or requires the doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its meaning and differ as to its 
application, violates the first essential of due process of law”); Papachristou v. 
Jacksonville, 405 U. S. 156, 162 (1972) (“Living under a rule of law entails various 
suppositions, one of which is that ‘[all persons] are entitled to be informed as to 
what the State commands or forbids’” (quoting Lanzetta v. New Jersey, 306 U.S. 
451, 453 (1939) (alteration in original))). This requirement of clarity in regulation 
is essential to the protections provided by the Due Process Clause of the Fifth 
Amendment. See United States v. Williams, 553 U. S. 285, 304 (2008). It 
requires the invalidation of laws that are impermissibly vague. A conviction or 
punishment fails to comply with due process if the statute or regulation under 
which it is obtained “fails to provide a person of ordinary intelligence fair notice 
of what is prohibited, or is so standardless that it authorizes or encourages 
seriously discriminatory enforcement.” Ibid. As this Court has explained, a 
regulation is not vague because it may at times be difficult to prove an 
incriminating fact but rather because it is unclear as to what fact must be proved. 
See id., at 306. 

                                                        
85 The Release, 87 Fed. Reg. at 13868 n.132. 
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Even when speech is not at issue, the void for vagueness doctrine addresses at 
least two connected but discrete due process concerns: first, that regulated 
parties should know what is required of them so they may act accordingly; 
second, precision and guidance are necessary so that those enforcing the law do 
not act in an arbitrary or discriminatory way. See Grayned v. City of Rockford, 
408 U. S. 104 –109 (1972). When speech is involved, rigorous adherence to 
those requirements is necessary to ensure that ambiguity does not chill 
protected speech.86 

The Release’s interpretation of Section 13(d)’s group provision would not meet these 
constitutional standards. Absent the requirement of an agreement, regulated persons would lack 
fair notice of what conduct is permitted and what is forbidden, and, as we describe in further 
detail in the next sub-section of this letter, there is a serious risk of arbitrary and discriminatory 
enforcement, as described above. As the Supreme Court has emphasized, particularly rigorous 
adherence to these requirements is necessary when speech is involved, so that regulatory 
ambiguity does not chill protected speech. Here, activist investors and other shareholders could 
face a risk of an enforcement action, or even criminal prosecution, unless they refrain from all 
speech concerning an impending Schedule 13D filing.87   

In addition, it is well established that statutes should be interpreted whenever possible to 
avoid serious constitutional problems.88  Given the serious due process concern posed by the 
Proposed Rule, as well as the likelihood that it will chill speech protected under the First 
Amendment, the statute must continue to be interpreted to require an agreement or meeting of 
the minds for a group to exist under Section 13(d).   

D. The Proposed Rule Would Have Devastating Practical Effects on the 
Marketplace. 

The Proposed Rule is also unworkable as a practical matter. Until now, courts have 
sensibly required and the markets have understood that there must be an agreement (whether 
implicit or explicit) between shareholders before they could be legally found to be a group and 
subject to the consequences of such a finding. That framework has provided clarity, 
predictability, and an ability to consistently police adherence to the group rule. Nor has the 
existing rule proven too mechanical or narrow to accomplish Section 13(d)’s goals, because the 
requisite agreement could be established whether it was formal or informal and whether it was 
in writing or implicit and demonstrated through circumstantial evidence. This structure has 
afforded market participants with the clarity necessary to enable them to guide themselves so as 
to remain in compliance with Section 13(d) while engaging in ordinary course communications 
with other investors. The Commission, despite providing no data or analysis to support the 
proposition that this has not functioned effectively, proposes to discard this clear and workable 
regime. 

For similar reasons, the Proposed Rule is at odds with the purpose of Section 13(d)’s 
group provision. That provision (along with related Rule 13d-5) was designed to prevent 
multiple market participants from colluding to structure their securities interests in an issuer so 
as to allow each participant the benefit of being part of a larger collective while avoiding 
disclosing the existence of their group to the public. How does eliding the requirement of an 

                                                        
86 FCC v. Fox Television, 567 U.S. 239, 253-54 (2012). 
87 See, e.g., The Release, 87 Fed. Reg. at 13851 n.32. 
88 Zadvydas v. Davis, 513 U.S. 678, 679 (2001).   
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agreement serve the purpose of preventing collusion and intentional evasion? It does not. The 
Proposed Rule would cause fellow investors (who may or may not be like-minded about 
substantive issues but who have not engaged in concerted action) to fall within Section 13(d)’s 
ambit, even though the investors would have no meaningful way of knowing that they had 
become part of a group, when the group came into existence, or what its combined holdings 
happen to be. Further, the chaos of accusations of undisclosed group behavior by issuers and 
other antagonistic parties will be limited only by the imagination of those motivated to make 
such accusations. Certainly many issuers fearing activism and criticism from shareholders will 
be motivated to allege group behavior among like-minded investors, whether or not warranted 
by the facts, bogging down such investors in costs, litigation, and even investigations given the 
ambiguity of the new definition of group.   

The proposed exemption in Rule 13d-6(d) for ordinary course equity derivatives 
transactions suffers from related problems.89 Although that provision is designed to prevent 
dealers and counterparties from being deemed a group solely as a result of the derivatives 
transactions they carry out, the exemption may not be available to a dealer if its counterparty is 
an activist. The exemption is conditioned upon the parties not entering into derivatives 
transactions “with the purpose or effect of changing or influencing control of the issuer, or in 
connection with or as a participant in any transaction having such purpose or effect.”90 A dealer 
facing Elliott (or any other well-known activist or potential activist) in an equity derivative 
transaction (whether an SBS or other equity derivative91) would know that its counterparty is an 
activist investor and also the identity of the issuer of the stock underlying the transaction. 
Would that knowledge cause the dealer to be acting “in connection with or as a participant in” a 
transaction that would prevent reliance upon the exemption? If the activist’s engagement proved 
successful, could the dealer’s participation in the transaction be deemed, after the fact, to have 
contributed to “the effect of . . . influencing control of the issuer?”  The risk of such an outcome 
very well could deter dealers from engaging in transactions with activist investors, in order to 
avoid the risk of being found to be a member of a group, given the ambiguity and subjectivity of 
the Commission’s proposed interpretation of Section 13(d). That potential outcome would cause 
a significant deterrent overhang on trading in equity derivatives generally, could depress the 
overall liquidity of the equity markets, as well as limit the ability of activists to advocate for 
change at public companies. The Commission could easily rectify the adverse consequence of 
their proposal by removing the qualifying language and making clear that the safe harbor 
proposed under 13d-6(d) applies to derivatives dealers and their counterparties, regardless of 
the intention of the investor. And, as a general matter, we note that the other proposed new 
exemption (Rule 13d-6(c)) suffers from similarly subjective provisions that likely will create 
more confusion and uncertainty in the markets than it will resolve.  

                                                        
89 See Part II.D. of the Release. 
90 The Release, 87 Fed. Reg. at 13899 (emphasis added). 
91 We acknowledge the statement contained in proposed Rule 13d-6(d) that the term “derivative security” is used as 
defined in Rule 16a-1(c), as well as the Commission’s statement that that, “for purposes of proposed Rule 13d-3(e), the 
term “derivative security” does not include security-based swaps” (as to the latter statement, see the Release at note 
98 and also at Question 47, 87 Fed. Reg. at 13864). This distinction between equity derivatives that are security-based 
swaps and equity derivatives that are not is not clearly stated in the Exchange Act nor well understood in the markets. 
This lack of clarity is exacerbated by the Commission’s refusal to identity which equity derivative products are viewed 
by the Commission as not constituting security-based swaps and thus are subject to the Proposed Rules. This 
ambiguity will further increase the risk that equity derivative dealers will elect not to face activists for fear of being 
deemed a member of a group solely by entering into ordinary course equity derivative transactions.  
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Indeed, the exemption for ordinary course equity derivatives transactions is arbitrary 
and capricious because it would treat similarly situated parties differently.92 If, after execution 
of a covered derivatives transaction, an activist counterparty commences an engagement with 
the issuer and achieves some or all of its desired goals, the dealer’s transaction could be viewed 
to have contributed to the effect achieved by the activist (as noted above). On the other hand, if 
the same dealer executed the same transaction for a counterparty that is not an activist, the 
dealer would not be at risk of being a member of a group. And, if the dealer faces an activist that 
launched an engagement with an issuer that ultimately was unsuccessful, did the dealer’s trade 
have the requisite “effect” to warrant loss of the exemption? That answer is similarly unclear. 
The Release does not explain why it makes sense to adopt an exemption that operates in such a 
capricious fashion.  

The Commission’s proposed expansion of the scope of the meaning of group under 
Section 13(d) will also affect the operation of Section 16 of the Exchange Act. As the Commission 
notes in the Release, Rule 16-1(a)(1) defines a 10% holder for purposes of Section 16 as a person 
deemed to be a 10% beneficial owner under Section 13(d) and the rules thereunder. 93  The 
imprecision of this new concept of group will lead to concomitant imprecision in ascertaining 
whether investors who engage in ordinary course communications regarding their investments 
could be at risk of being aggregated into a 10% holder for purposes of Section 16. Section 16 
affords third parties the right to commence actions in the name of an issuer to recover profits 
realized by 10% holders in transactions described in Section 16. Thus, this imprecision could 
result in investors being forced to defend against unfounded allegations that they were a 
member of a group not only in actions initiated under Section 13(d), but also in actions initiated 
by stockholders under Section 16.   

In addition, the Commission has failed to identify, much less consider, a potentially 
deleterious effect that the expansion of the definition of group may have on the ability of 
companies to utilize their net operating losses for tax purposes. Section 382 of the Internal 
Revenue Code (the “Code”) provides that a company’s ability to use its net operating losses may 
be limited following an ownership change, and such limitation may materially impair or even 
eliminate the value of those losses (and thus may materially impair the company’s value). Such 
an ownership change occurs if any “5% shareholder” (or group of 5% shareholders) increase 
their ownership of a company by more than 50% over any rolling three-year period.94  For this 
purpose, a “5% shareholder” is any person (or group acting in concert) holding 5% or more of a 
company’s stock as of any measurement date.95   

In general, public companies do not have sufficient information to determine whether 
they have undergone such an ownership change. As a result, they are permitted what is 
essentially a safe harbor, whereby they “may rely on the existence and absence of filings of 
Schedules 13D and 13G (or any similar schedules) as of any date to identify all of” their “5% 
shareholders,” and such persons’ ownership interests.96 As described above, the Commission’s 
changes to the definition of group under Rule 13d-5 (and the related shift in the Commission’s 
                                                        
92 See, e.g., Burlington N. & Santa Fe Ry. Co. v. STB, 403 F.3d 771, 777 (D.C. Cir. 2005) (“Where an agency applies 
different standards to similarly situated entities and fails to support this disparate treatment with a reasoned 
explanation and substantial evidence in the record, its action is arbitrary and capricious and cannot be upheld.”). 
93 Part II.G. of the Release. 
94 Section 382(g) of the Code. 
95 Section 382(k)(7) of the Code. 
96 Internal Revenue Code Regulation Section 1.382-2(k)(1). 
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interpretation of the meaning of group under Section 13(d)(3) generally) would significantly 
expand the universe of stockholders that could be deemed to be members of a group, as well as 
uncertainty as to whether a given shareholder is in fact a member of a group. To the extent that 
this regime creates any incremental new aggregation of persons for purpose of the 
aforementioned filings, the number of “5% shareholders” and their ownership interests may 
(and would appear to tend to) be greater for purposes of this safe harbor. As a result, a greater 
number of companies may effectively be required to conclude that they have undergone an 
ownership change and thus suffer an impairment of their net operating losses (and thus 
potential loss of value).97 Companies often engage in careful tax planning to ensure the 
preservation, and ultimate utilization, of these tax assets. It would be an unpleasant surprise to a 
company to learn that its valuable NOL carryforwards were suddenly in jeopardy due to a shift 
in the Commission’s definition of group.   

The Commission does not acknowledge this potential effect of the Proposed Rules in the 
Release, and thus does not evaluate the cost to companies (and their shareholders) of the 
potential loss of valuable tax assets due to the imposition of a more subjective and expansive 
definition of group under Rule 13d-5 against the benefits claimed by the Commission from this 
change. 

3. The Release Fails to Justify Its Beneficial Reporting Rules for Cash-
Settled Derivatives. 

The Proposed Rules would sweep cash-settled derivatives (other than SBS) into the 
beneficial reporting regime, without any clear rationale, fact finding, or analysis. Ownership of 
cash-settled derivatives (or any type of cash-settled instrument for that matter) conveys no 
control over the voting or disposition of shares and therefore has never been encompassed by 
Section 13(d). The Commission provides no evidence of any such derivative providing incidents 
of ownership comparable to direct ownership of the equity security. Nor does the Commission 
marshal evidence that it is necessary, in order to achieve the purposes of Section 13(d), to deem 
the purchase or sale of these derivatives to constitute the acquisition or disposition of beneficial 
ownership of the underlying equity security. The Proposed Rules’ provisions relating to 
beneficial ownership of cash-settled derivatives are therefore a solution in search of a problem, 
as well as an unlawful interpretation of the applicable statutory provisions.  

The Release fails even to identify the specific cash-settled derivative products the 
Commission is concerned about and that would be subject to Section 13(d) reporting under the 
Proposed Rules. Given the lack of discussion in the Release of the types of products that would 
be covered by the Proposed Rules, it is impossible to evaluate whether any concerns the 
Commission may have with specific cash-settled derivatives products are valid. 

Market practice is consistent with the view that cash-settled derivatives by their terms 
convey no voting power or beneficial ownership of the underlying securities, and do not permit 
investors to direct the acquisition or sale of stock. In a typical transaction, a counterparty 
acquires the derivative from a dealer. In order to hedge its exposure to this transaction, the 
dealer may (but is not obligated to) enter into related transactions with other market 
participants. These hedging transactions may include acquiring, or borrowing, the stock that 
underlies the derivative transaction with the counterparty. It is uniformly accepted market 
practice that the counterparty has no ability to instruct the dealer whether it shall hedge its 

                                                        
977 We cannot evaluate the potential statistical frequency of this scenario occurring, in part due to the very short 
duration of the comment period for the Proposed Rules. We thus can only identify this issue for the Commission’s 
consideration. 
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exposure or, if the dealer elects to hedge, how it does so. Those choices are solely within the 
purview of the dealer. Similarly, if the dealer does acquire shares in the underlying stock, it is 
also uniformly accepted market practice that the counterparty has no ability to instruct the 
dealer as to how to vote those shares. These understandings and restrictions are memorialized 
in standard industry documentation, including a key reference guide published in 2002 by the 
International Swaps and Derivatives Association.98 The same practices apply to derivatives 
transactions that the dealer may enter into to hedge its own exposure⁠—the dealer has no ability 
to control whether, and if so how, its hedge counterparty hedges its risk, or votes any shares it 
may hold. 

Elliott (and other investors) are well aware of the Commission’s long-standing 
interpretive position that if the long party to a cash-settled equity derivative, as part of that 
transaction, obtains the ability to direct the structure and scope of hedging entered into by the 
short party and/or the voting of any stock that the short party will hold to hedge its exposure, 
then the long party may possess beneficial ownership of the short party’s hedge position for 
purposes of Section 13(d).99 That is accepted in the market and we do not take issue with it. But 
under current practice, the weight of authority from the Commission and the courts supports 
the conclusion that, absent any such arrangement described above, cash-settled equity 
derivatives that constitute security-based swaps (as that term is defined in the Exchange Act) do 
not confer beneficial ownership of underlying shares, as holders do not possess the power to 
vote or dispose of the underlying equity securities, and thus do not confer beneficial ownership 
of underlying shares so as to warrant inclusion in the beneficial ownership regime of Section 
13(d).100 With respect to cash-settled derivatives that are not security-based swaps, we are not 
aware of any judicial decision or Commission action suggesting that any such category of 
instrument confers beneficial ownership of underlying shares so as to warrant inclusion under 
Section 13(d) (again, absent any such arrangement described above), and the Commission in the 
Release fails to provide any analysis in support of such a claim. 

                                                        
98 International Swaps and Derivatives Association, Inc., 2002 Equity Derivatives Definitions, Section 13.2 
“Agreements and Acknowledgements regarding Hedging Activities.” 
99 Beneficial Ownership Reporting Requirements and Security-Based Swaps, Release No. 34-64628 (June 8, 2011); 
Sec. Exch. Comm’n, Commission Guidance on the Application of the Securities Act of 1933, the Securities Exchange 
Act of 1934, and Rules Thereunder to Trading in Security Futures Products (June 27, 2002). 
100 With respect to this analysis as applied to total return swaps (a form of a security-based swap), see CSX Corp. v. 
Children’s Inv. Fund Management (UK) LLP, 654 F.3d 276 (2d Cir. 2011) (after district court had ruled that 
defendants’ total return swaps were a scheme to evade Section 13(d) reporting, circuit court vacated an injunction 
that district court had issued against further violations of Section 13(d) by defendants and limited the scope of a 
remand to issues concerning an alleged group violation of Section 13(d) in respect of shares owned outright by 
defendants rather than whether such swaps conferred beneficial ownership of the shares); id. at 288–310 (2d Cir. 
2011) (Winter, J., concurring) (finding that “cash-settled total-return equity swaps do not, without more, render the 
long party a ‘beneficial owner’ of . . . shares [held by the short party as a hedge] with a potential disclosure obligation 
under Section 13(d)”); In re Bear Stearns Cos., Secs., Derivative, & ERISA Litig., 995 F. Supp. 2d 291 (S.D.N.Y. 2014) 
(citing Judge Winter’s concurrence in CSX); Galopy Corp. Intl. N.V. v Deutsche Bank, AG, 2016 N.Y. Misc. LEXIS 
3062 (N.Y. Sup. Ct. 2016) (same); Beneficial Ownership Reporting Requirements and Security-Based Swaps, Release 
No. 34-64628 at 25–26 (June 8, 2011), 76 Fed. Reg. 34579 (June 14, 2011) (confirming, in conjunction with the 
enactment of Section 13(o) of the Exchange Act, the Commission’s prior interpretation that security-based swaps are 
subject to Section 13(d) and Rule 13d-3(d)(1) if the SBS confers a right to acquire the underlying equity security); see 
also Commission Guidance on the Application of Certain Provisions of the Securities Act of 1933, the Exchange Act, 
and Rules thereunder to Trading in Security Futures Products, Release No. 34-46101 (June 21, 2002), 67 Fed. Reg. 
43234 (June 27, 2002) (stating that mere economic exposure through cash-settled securities futures does not confer 
beneficial ownership of the underlying equity security for purposes of Section 13(d)). 
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The Release echoes the unsubstantiated belief of certain commenters that derivatives 
may be used improperly to pressure counterparties to make decisions regarding the voting and 
disposition of reference securities, but provides no evidence to establish that this is an actual 
problem in the marketplace. Nor is it our experience or understanding of how the marketplace 
works. The implication of the unfounded assertion is that cash-settled derivatives afford the 
ability, simply by transacting in the product, to attain influence or control over the issuer of the 
securities underlying the derivative. However, the Release does not provide empirical data or 
examples of how cash-settled derivatives could be used to achieve this outcome. In fact, the 
concerns raised in the authorities cited in the Release appear to focus on transactions in 
security-based swaps and certainly do not draw the distinction between cash-settled derivatives 
that are not security-based swaps that the Commission draws in the Proposed Rules.101 In 
addition, one of the few citations in the Release to a source published in a law review (as 
opposed to writings by advisors to corporations, most of which do not appear in peer-reviewed 
academic journals or law reviews) is cited inaccurately.102 Given the complete absence of 
supporting evidence, the purported basis for the Commission’s assertion that cash-settled 
derivatives should be subject to Section 13(d)’s beneficial ownership reporting regime, is 
illusory. Therefore, this element of the Proposed Rule is a textbook example of arbitrary and 
capricious agency action.103 

Nor does the Commission provide any examples of the alleged reporting evasion it aims 
to combat, pointing only to two examples of beneficial ownership reporting violations where 
securities were “parked” with another party to avoid filing a Schedule 13D.104 Putting aside that 
these cases are, respectively, 33 and 35 years old, neither case involved the cash-settled 
derivatives that are the focus of the Proposed Rules. By citing these cases, along with related 
discussion in the text of the Release, the Commission speculates that activists or other market 
participants surreptitiously utilize cash-settled derivatives to influence control contests by 
parking the underlying shares with their counterparties to these transactions. This is an 
astounding proposition because, were it true, it would mean there was illegal parking being 
engaged in not only by the swap purchasers but by the dealers as well since, as with a tango, it 
takes two to park. Tellingly, the Commission does not cite even a single example of such an 
arrangement actually occurring, and we are not aware of any authority alleging, much less 
finding, such an arrangement. 

                                                        
101 See authorities cited in notes 88 and 94 of the Release. 
102 In note 88 of the Release, the Commission cites a passage of a law review article that quotes other authority for the 
proposition that cash-settled equity derivatives have been used with the aim of “silently accumulating a leading (or 
even control) position in public companies.” Maria Lucia Passador, The Woeful Inadequacy of Section 13(d): Time for 
a Paradigm Shift?, 13 Va. L. & Bus. Rev. 279, 296 (2019). While we believe there is no empirical evidence to support 
that assertion, importantly, the author ultimately recommends against concluding that cash-settled equity derivatives 
confer beneficial ownership for purposes of Section 13(d), unless the swap can be physically settled or if the long party 
can influence the voting of the shares (id. at 299). This conclusion, of course, is consistent with the Commission’s 
long-standing position on this point that we summarize in the text above. The author further concludes that, because 
“the disclosure of cash-settled equity swaps will be unnecessarily expensive and produce a sharp reduction in terms of 
market liquidity without providing meaningful information . . . it seems preferable to opt for a much simpler 
definition that does not include disclosing purely economic interest” (id. at 299-300). This authority thus directly 
contradicts the premise for which the Commission cites it in the Release. 
103 See, e.g., Michigan v. EPA, 135 S. Ct. 2699, 2706 (2015); New York Stock Exchange LLC v. SEC, 962 F.3d 541, 
553-55 (D.C. Cir. 2020). 
104 The Release, 87 Fed. Reg 13846 at 13861 n.91 (citing SEC v. First City Financial Corp., 890 F.2d 1215 (D.C. Cir. 
1989) and SEC v. Boyd L. Jefferies, Lit. Rel. No. 11370 (Mar. 19, 1987)).  
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Finally, the Release refers to materials claiming that the long party to an equity 
derivative transaction somehow gains beneficial ownership of shares acquired by the short party 
to hedge its exposure, because when the transaction expires or is otherwise unwound, the long 
party knows that the short party will liquidate its hedge position in the market and thus can 
acquire the shares.105 This suggestion is deeply flawed, as it presumes that (i) the short party will 
in fact hold shares as a hedge, (ii) the hedge will be held for the duration of the derivatives 
transaction, (iii) the shares will in fact be sold at the termination of the derivatives transaction in 
a block and at a time that can be predicted by the long party, and (iv) if the shares are sold, the 
long party can somehow identify those shares in the market and acquire them on terms more 
favorable than other shares of the issuer that would be available in the market at that time. This 
analysis does not withstand even minimal scrutiny, and thus does not provide a basis for 
suggesting that cash-settled derivatives confer beneficial ownership for purposes of Section 
13(d). 

Thus, in response to the Commission’s questions for public comment as to whether 
(1) Rule 13d-3 should deem investors who acquire cash-settled derivatives with the purpose or 
effect of changing the control of an issuer to be a beneficial owner or (2) such proposed 
amendment would reduce the use of cash-settled derivatives as a way to evade reporting under 
Section 13(d) (Request for Comment No. 42), we respectfully submit that there are no grounds 
to deem that cash-settled derivatives constitute beneficial ownership, nor is there any support 
for the proposition that such products are used to facilitate evasion of reporting obligations 
under Section 13(d). In response to Request for Comment No. 53, we respectfully submit that 
the Commission should not treat, and is not permitted under existing law to treat, cash-settled 
security-based swaps as conferring beneficial ownership of the underlying equity security for 
purposes of Regulation 13D-G.106  

To state it simply, if a long party and a short party to a cash-settled derivative were 
foolish enough to agree, contrary to market practice and standard documentation, to conspire as 
to whether the short party were to hold stock to hedge the trade and also as to how that stock 
were to be voted, the long party would be deemed to be the beneficial owner of the underlying 
shares under long-standing existing Commission authority. If, as the Commission suggests, it is 
necessary to subject certain cash-settled derivatives to Section 13(d) reporting because parties 
do in fact so behave, the Commission should commence enforcement actions to enforce its 
existing authority rather than subject entire product categories to Section 13(d) reporting. 
Instead, if the Commission believes, contrary to its prior interpretations, academic literature 
and judicial holdings, that cash-settled derivatives do in fact confer the ability for the long party 
to influence the control of the issuer of the underlying security, the Commission is required, as a 
matter of administrative procedure law, to demonstrate the validity of that assertion. It fails to 
establish this latter point, while also failing to acknowledge its existing authority to protect 
against the former scenario.   

As we noted in our March 21 comment letter on the Rule 10B-1 Release, we are also 
concerned that the Commission is impermissibly seeking to use its statutory authority under 
Section 10B(d) to achieve the substantive equivalent of Section 13(d) beneficial ownership 

                                                        
105 See the Release, 87 Fed. Reg. 13846, 13861 n.94 and accompanying text; id. at 13887 nn.258-60 and accompanying 
text. 
106 We note that Request for Comment No. 53 is phrased to presume that cash-settled security-based swaps do in fact 
confer beneficial ownership, which, as discussed above and in more detail in our March 21 comment letter submitted 
in response to the 10B-1 Release, is a factually inaccurate statement. We also note that the Commission would lack the 
authority to make such a determination unless it complied with the requirements of Section 13(o) of the Exchange 
Act.  
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reporting with respect to cash-settled security-based swaps. The Release explicitly excludes 
cash-settled SBS from the scope of the expansion of proposed reporting, correctly noting that, 
pursuant to Section 13(o) of the Exchange Act, cash-settled security-based swaps may be 
deemed to confer beneficial ownership of the underlying security only if the requirements of 
Section 13(o) (including consultation with prudential regulators and the Secretary of the 
Treasury) are met. The Commission notes in the Release that 

[T]he position disclosures with respect to cash-settled security-based swaps 
required under our Proposed Rule 10B-1, if adopted, would provide sufficient 
information regarding holdings of security-based swaps such that additional 
regulation under Regulation 13D-G at this time would be unnecessarily 
duplicative.107  

By concluding in the Release that Proposed Rule 10B-1 would compel public disclosure of 
substantially the same information as would be required under Section 13(d), the Commission 
suggests that it is seeking to do indirectly that which, if it sought to do it directly, would require 
consultation with prudential regulators and the Secretary of the Treasury and compliance with 
the other requirements of Section 13(o), as well as extensive empirical and other analysis to 
justify reversing the long-standing and well-established position that cash-settled SBS do not 
confer beneficial ownership for purposes of Section 13(d). Because the Commission has not 
demonstrated that it has engaged in this mandatory consultation and empirical analysis, 
Proposed Rules 10B-1 and 13d-3 are arbitrary, capricious, and contrary to law. 

4. The Release’s Shortened Deadline for Schedule 13D Amendments Is 
Arbitrary and Capricious. 

Shortening the amendment period under Rule 13d-2(a) to require that all material 
amendments to Schedule 13D be filed within one business day is overly burdensome on 
reporting parties, is inconsistent with the Exchange Act’s structure and design, and is not 
justified under the guise of modernization or otherwise. The requirement to report amendments 
on a one-business day basis would create a significantly more restrictive updating obligation 
than public companies are subject to for Form 8-K filings, without justification by the 
Commission of why a one-business day filing deadline is needed. This is especially true when 
considering the relative importance of these disclosures as compared to the significance of Form 
8-K filings.  

Under current Rule 13d-2(a), the requirement for Schedule 13(d) amendments to be filed 
promptly has generally been understood to mean within two business days. We are not aware of 
any interpretation by the Commission of the meaning of “prompt” as used in this, or any other, 
rule under the Exchange Act to mean one business day.108 Further shortening this deadline 

                                                        
107 The Release, 87 Fed. Reg. 13846, 13864 (March 10, 2022); see also Request for Comment No. 53, which makes a 
similar suggestion. 
108 The Commission, in note 67, states: 

Our proposed amendment also would be consistent with the Commission’s existing view that, 
under the current “promptly” standard in Rule 13d-2(a), “[a]ny delay beyond the date the filing 
reasonably can be filed may not be prompt” and that an amendment to a Schedule 13D reasonably 
could be filed in as little as one day following the material change. In re Cooper Laboratories, 
Release No. 34-22171 (June 26, 1985).  

This statement affirmatively mischaracterizes the Cooper Laboratories precedent. The first quotation in note 67, 
which is taken from a 1976 letter of the Division of Corporation Finance, omits the following introductory language:  
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would be onerous on reporting parties, who require sufficient time to ensure the accuracy of all 
filings and must coordinate review and execution by relevant individuals, and may have to 
report regarding numerous types of securities and transactions or coordinate among different 
time zones. As noted in the Release, failure to comply with beneficial ownership filing deadlines 
can lead to significant penalties, including injunctive relief, cease-and-desist orders, and civil 
monetary penalties without any state-of-mind requirement as a predicate for violations of 
Section 13(d)(1), as well as referral by the Commission for criminal prosecution.109 Constricting 
this already tight reporting time period further may in fact simply create more errors and risk of 
liability for no apparent benefit since there is no evidence the current reporting period is not 
sufficient for its purpose.   

Furthermore, the Commission would amend Rule 201(a) of Regulation S-T to remove 
the temporary hardship exemption, which currently applies to unanticipated technical 
difficulties preventing the timely preparation and submission of an electronic filing (other than 
an EDGAR outage). We agree with the proposed amendment to change the filing cut-off time 
from 5:30 p.m. Eastern time to 10:00 pm Eastern time, but even with an extended cut-off time, 
the Proposed Rules impose unnecessary difficulties on reporting parties to file Schedule 13(d) 
amendments on a one-business-day basis, particularly given the potential consequences of an 
inadvertent error and the removal of exemptive relief for unanticipated technical difficulties.  

Finally, we note that the proposed definition of “business day” to mean any day, other 
than Saturday, Sunday or a Federal holiday, from 6 a.m. to 10 p.m. Eastern time, would raise 
confusion as to on which business day a material change occurred if the event took place outside 
of that period. The business day definition should comprise the full 24-hour period of any given 
day, as is customary in definitions of this term. 

We respectfully urge the Commission to not amend Rule 13d-2(a) to require material 
amendments to Schedule 13D be filed within one business day. Alternatively, the Commission 
could amend Rule 13d-2(a) to replace the reference to “promptly” with a reference to “two 
business days” (with the definition of business day adjusted to correct the issue noted in the 
immediately preceding paragraph). This alternative, which was not discussed by the 
Commission in the Release, would conform to the existing and well-accepted interpretation of 
the meaning of the word “promptly” in this rule, while providing a more objective deadline. This 
would also come closer to aligning the timing imposed upon a Schedule 13D filer to disclose 
                                                        
“Although the promptness of an amendment to a Schedule 13D must be judged in light of all of the facts and 
circumstances of a particular situation . . ..”  Importantly, the language quoted by the Commission in note 67 of the 
Release, with its inclusion of the word “may”, indicates that this is not a mandatory statement of law, particularly 
when read in the context of the omitted “facts and circumstances” language that precedes it in the Cooper 
Laboratories decision. The Commission’s actual holdings in this matter were that “in the case at hand, ‘promptly’ 
meant less than five business days (seven calendar days)” and (ii) that, adopting the facts and circumstances approach 
noted in the language omitted by the Commission in the extract quoted above, “[i]t appears that it would have been 
reasonably practicable for Cooper to have filed an amendment by September 7, 1984 [one business day following the 
date of the material event].”(emphasis added). The Commission did not hold that in all instances, an amendment 
must be filed within one business day, but instead that in this instance, it appeared that that time frame was 
“reasonably practicable.”   

 The facts and circumstances approach of the Commission in interpreting the meaning of “prompt” in Rule 
13d-2(a), and the long-standing interpretive view that two business days is a reasonable interpretation of that term, 
aligns with the Commission’s other interpretations of the word “prompt” as used in the Williams Act. In particular, 
Rule 14e-1(c) of the Exchange Act’s tender offer rules, which requires an offeror to pay tendering holders promptly, 
has long been interpreted by the Commission as requiring payment within three business days. See Release No. 34-
16384 (Nov. 29, 1979); Release No. 34-43069 (July 24, 2000). 
109 See note 32 of the Release, 87 Fed. Reg. 13846, 13851. 
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material developments with the timing imposed upon public companies to report material 
developments (four business days under Form 8-K).   

5. The Proposed Rules Are Based on Inappropriate Labels, Rather Than 
Evidence and Reasoned Decisionmaking. 

A. The Proposed Rules Do Not Relate to Modernization.  

The Commission’s use of the term “modernization” to describe the effects of the 
Proposed Rules gives the misleading impression that radical changes are needed because the 
existing rules are based on the technological limitations that existed in the 1960s.110 On the 
contrary, the structure of Section 13(d) reflects Congress’s efforts to strike a careful balance 
between encouraging activities that enhance shareholder value and the corporations’ and 
investors’ interests in being aware of the acquisition of large positions in its stock.111 The focus of 
Congress when it enacted the Williams Act was on tender offers that were adverse to 
management, although favorable to investors. Activist engagements now represent the much 
more common means by which pressure is brought upon underperforming companies. While 
tender offerors seek to obtain control of a company, activists generally focus on effecting change 
to the trajectory of a company without divesting existing shareholders of their ownership. It 
would be all the more counterintuitive to deprive activists of the balancing afforded by the 
Williams Act to those seeking to obtain control of a company. Activism in its current form does 
not provide any basis for the Commission to abandon the careful Congressional balancing that 
underpins Section 13(d)—The fact that such balancing was created in 1968 (and maintained by 
the Commission in its subsequent 13d rulemakings, as well as court rulings construing the 
Williams Act) does not render it outdated or in need of modernizing, and the Commission fails 
in its attempts to use this label to justify the Proposed Rules.112   

B. The Information Asymmetries Identified by the Commission Are Beneficial to 
the Market.  

                                                        
110 The Release’s references to “modernizing” refer, in some instances, to modernizing filing deadlines (the Release, 87 
Fed. Reg. 13846, 13846), and in other instances to modernizing “beneficial ownership reporting requirements “ (id. at 
13847, 13877, 13889). The Release also points to the adoption of the Commission’s EDGAR electronic filing system as 
justifying this need for “modernizing” Section 13(d) (id. at 13849, 13877). We note that the requirement for electronic 
filing on the EDGAR system has been in place since May 1996.  
111 See 113 Cong. Rec. 24664 (1967) (statement of Sen. Harrison Williams) (“It has been strongly urged that takeover 
bids should not be discouraged, since they often serve a useful purpose by providing a check on entrenched but 
inefficient management”); Louis Loss, Joel Seligman & Troy Paredes, Securities Regulation (6th ed. 2020), 
“Permeating the legislative history of the Williams Act are expressions that ‘extreme care’ was taken ‘to avoid tipping 
the balance of regulation either in favor of management or in favor of the person making the takeover bid.’” [citing S. 
Rep. No. 550, 90th Cong., 1st Sess. 3 (1967); H.R. Rep. No. 1711, 90th Cong., 2d Sess. 4 (1968) and Rondeau v. 
Mosinee Paper Co., 422 U.S. 49, 58–59 (1975).] In principle, ‘[t]he incumbent management has no protected interest 
in remaining in power.’ [citing General Time Corp. v. American Investors Fund, Inc., 283 F. Supp. 400, 403 
(S.D.N.Y. 1968), aff’d sub nom. General Time Corp. v. Talley Indus., Inc., 403 F.2d 159 (2d Cir. 1968), cert. denied, 
393 U.S. 1026.]. 
112 See, e.g., Andrew E. Nagel, Andrew N. Vollmer, Paul R.Q. Wolfson, The Williams Act: A Truly “Modern” 
Assessment, Harvard Law School Forum on Corporate Governance (Oct. 22, 2011), 
https://corpgov.law.harvard.edu/2011/10/22/the-williams-act-a-truly-modern-assessment/. 
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The Commission also asserts that the Proposed Rules are necessary to address concerns 
over “information asymmetries in today’s market”113 and to rectify alleged mispricing of 
securities caused by Section 13(d)’s delayed disclosure provision.114 This attempted justification 
on the basis of information asymmetry is misguided and misleading at best. We believe that far 
greater harm would result from the Proposed Rules than is posed by existing asymmetries, 
many of which are simply the beneficial result of research and initiative by investors and the 
sign of properly functioning markets. Any suggestion that Section 13(d) creates mispricing in the 
markets that the Commission should address flatly contradicts Congressional intent in its 
structuring of Section 13(d). 

Activism increases the stock price for all investors in a company, but is time-consuming, 
research intensive, and costly to effect. If activists have no economic incentive to pursue 
activism, other shareholders will not experience the increase in value that would have otherwise 
resulted from the activist’s conduct⁠—which they enjoy for free. Most investors are simply not in 
a position to do what activists do and are therefore unable to pursue credible activism at scale. 
For them, activists can be their voice and their catalyst for value in their investment. The 
markets rightfully reward participants such as activists who acquire securities based on 
fundamental research or in anticipation of advocating transactions that would enhance 
shareholder value, and the economic incentives to engage in such activities depend on the 
presence of these asymmetries.115  

The Commission asserts that it has identified information asymmetries that harm a very 
narrow class of investors – those who choose to sell before they know of an activist’s presence -- 
and that this perceived imbalance mandates broad disclosure relating to activism. Information 
asymmetry is a natural feature of a functioning market and is inherent in every transaction in 
the marketplace (including, in many instances, transactions by an issuer in its own stock). 
Shareholders who sell their stock do so for their own reasons, and could not reasonably expect 
to know each buyer’s reason for purchasing such stock and believing their shares will yield 
increased value over time. Furthermore, every shareholder is able to assess, if she chooses to, 
whether a stock may draw an activist’s attention and take this into account in deciding whether 
or not to sell; they are not blocked in any way from making this assessment for themselves.  

The Commission’s references to “mispricing” (which occur primarily in the economic 
analysis section of the Release, with two references early in the Release) appears to be based on 
the following statement made in the House Report on the Williams Act in 1968: 

                                                        
113 See, e.g., the Release, 87 Fed. Reg. 13846, 13847 (March 10, 2022). See also statements in the Release that the 10-
day filing deadline “contributes to information asymmetries that could harm investors” (id. at 13850), that the 
existing definition of group raises investor protection concerns because “any near-term gains made by these other 
investors attributable to this asymmetric information may come at the expense of uninformed shareholders who sell 
at prices reflective of the status quo” (id. at 13869), that the Commission believes the Proposed Rules would “reduc[e] 
information asymmetry in the market,” thereby improving price discovery and mispricing in the market (id. at 13877, 
13880, 13881, 13882, 13887) and that “the proposed amendments would modernize the filing deadlines for initial and 
amended beneficial ownership reports” (id. at 13846). 
114 See, e.g., the Release, 87 Fed. Reg. 13846, 13889 (“More timely and enhanced disclosure would reduce information 
asymmetry and mispricing in the market”). 
115 See, e.g., Victor Brudney, Insiders, Outsiders, and Informational Advantages under the Federal Securities Law, 43 
Harv. L. Rev. 322, 341 (1979) (“To meet the costs of thus pursuing and analyzing information, a return must be 
offered. One such return is the opportunity to capitalize on the value of being the discoverer of the information - the 
advantage obtained from having the first vision. Hence, market efficiency will be enhanced if persons are encouraged 
(by receiving the rewards of the bargain resulting from informational advantages thus obtained) to seek such 
advantages, for purposes of either buying or selling particular securities.”).  
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But where no information is available about persons seeking control, or their 
plans, the shareholder is forced to make a decision on the basis of a market price 
which reflects evaluation of the company based on the assumption that the 
present management and its policies will continue.116  

This citation undermines the Commission’s assertion that the filing period prescribed under 
Section 13(d) leads to mispricing that should be remedied.  The quoted language addresses the 
absence of any disclosure of the acquisition of large positions in the stock of a public company 
that Congress addressed in 1968 when it enacted Section 13(d).  As noted elsewhere in this 
letter, the outcome of that legislation – a mandatory disclosure obligation due 10 days after the 
requisite ownership level is exceeded – reflected Congress’s optimal balancing of competing 
interests. Any mispricing that may result from that 10-day delay was determined by Congress to 
be more than offset by the benefits to the market of the delay. 

The Commission’s sole basis in the Release for alleging that mispricing exists is its 
citation to this 1968 legislative history (the Commission states elsewhere that it is unable to 
quantify the costs of this alleged mispricing).117 The Commission attempts to extrapolate 
Congress's concern with the issue that Section 13(d) was designed to address (the absence of any 
disclosure of a large position) to claim that there is a mispricing problem inherent in the very 
system that Congress enacted (delayed disclosure of the large position).  There is no mispricing 
as a result of Section 13(d) that warrants the Commission’s rulemaking proposals.   

The Commission’s attempt to justify aspects of the Proposed Rule on information 
asymmetries rests on the apparent assumption that the activist is in possession of material non-
public information about a company during the period it is formulating its thesis and 
commencing to exercise it, but before its intentions are known to the public. This view is flatly 
inconsistent with the law, and also with the Commission’s well-established interpretations, 
relating to insider trading. The Commission’s characterizations of activists as “tippers” and their 
contacts as “tippees” are not only incorrect as a matter of law, but unfairly pejorative in the 
context of this Release. We believe it is important to clarify the Commission’s misperception 
because transacting in ways the benefit from information asymmetries in the market is not 
insider trading.118   

A party in possession of material non-public information is not required to disclose that 
information, nor is she required to abstain from trading, unless she is under an affirmative duty 
to do so. In the context of insider trading, a duty does not automatically arise from possession of 
material non-public information, but rather from a fiduciary relationship or a relationship of 

                                                        
116 The Release, 87 Fed. Reg. 13846, 13852 n.39.  This citation accompanies the first reference to “mispricing” in the 
Release. 
117 The Release, 87 Fed. Reg. 13846, 13877. 
118 We note that the Commission also inappropriately refers to tipper/tippee considerations in its discussion of the 
potential impact of the Proposed Rules on Section 16.  See the Release at 13876.  While Section 16, like Section 10(b) 
and Rule 10b-5 thereunder, is designed to provide a remedy for insider trading, it operates differently. Section 16 
presumes that any trade made within a six-month period by a defined insider was made on the basis of inside 
information, and permits stockholders to sue to recover those gains. Section 16 operates on a purely objective basis, 
and no proof of intent is required. Tipper/tippee liability is based upon Rule 10b-5, with does require proof of intent 
under an extensive body of caselaw that has developed in the area. A shareholder who believes that trades were made 
on the basis of material non-public information provided by a tipper to a tippee may have a remedy under Rule 10b-5, 
but would not have a remedy under Section 16.  The reference to tipper/tippee liability in the context of Section 16 is 
entirely inapposite. 
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trust and confidence between the parties to the transaction.119 An activist is not subject to such a 
duty regarding information it has developed through its own efforts. Thus, an activist’s intent to 
commence an engagement, which could be material to a company and its shareholders, does not 
trigger a duty on the part of the activist to maintain confidentiality of that information unless 
and until it is required to file a Schedule 13D with the Commission or, if relevant, to file tender 
offer documents under different provisions of the Exchange Act.120 Put differently, the 
suggestion that an activist’s awareness of her confidential intention to build a position in a 
public company should prohibit her from trading is both illogical and inconsistent with 
established law.121 Yet the Commission seems to assume this duty exists, or wants it to be so. 

It is a strange proposition indeed that increasing the value of a company through 
activism should be deterred because a shareholder who elects to sell, freely and for her own 
reasons, prior to commencement of the activist’s engagement would miss out on gains. By 
deterring activism, the Proposed Rules would result in a net-negative outcome for all parties by 
preventing activist driven gains across the board. Indeed, the short-sightedness of the Proposed 
Rules is that it is plainly the case that to protect this narrow class of selling shareholders, the 
Commission would harm many more parties than it would help. Moreover, the Commission 
ignores that there is a corresponding group of purchasers in the market who will benefit from 
the decision of the shareholder to sell, and those purchasers will be ones who correctly see the 
potential for increased shareholder value while the sellers the Commission would protect are the 
ones who do not perceive a path to enhancing the value of the company. In this way, the benefits 
and costs of the current regime are in balance, and not in need of regulatory intervention. In the 
Commission’s view a rising tide lifts all boats . . . as long as those that wish to sell their boats get 
to examine the tide chart. This rosy yet misinformed view of equity markets does not justify 
fundamentally reordering disclosure obligations under federal securities law to the detriment of 
investors generally.  

Finally, as noted in the Release, the Commission’s preliminary analysis of 2020 filings of 
Schedule 13Ds and 13Gs shows that approximately 20.1% of the filings are estimated to have 
been filed late.122 As noted in the Lewis Report, we are not aware of a single SEC enforcement 
action that has been filed in respect of any late filings that initially occurred in 2020.  To the 
extent that the Commission is concerned about the time that lapses between the creation of a 
reportable 13D/G position and the disclosure of that position, or alleged information 
asymmetries that exist during that period, it would seem incumbent upon the Commission to 
enforce violations of its existing rules before significantly changing key provisions of those rules.    

C. The Proposed Rules Rely on Other Pejorative and Inappropriate Terminology.   

                                                        
119 Chiarella v. United States, 445 U.S. 222 (1980); Dirks v. SEC, 463 U.S. 646 (1983).  
120 A separate notification obligation would be triggered under the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, but that obligation is unrelated to the treatment of material non-public information under federal securities law. 
121 By contrast, in its recently proposed short sale reporting rulemaking, the Commission has expressly provided an 
alternative that protects the confidentiality of short sellers and their strategies, in recognition that disclosure would 
vitiate the value of their research. Short Position and Short Activity Reporting by Institutional Investment Managers; 
Notice of Proposed Amendments to the National Market System Plan Governing the Consolidated Audit Trail for 
Purposes of Short Sale-related Data Collection, 87 Fed. Reg. 14950, at Section IV, 14990 (Mar. 16, 2022). The 
Commission does not explain why the research and analysis of a short seller is entitled to protection and does not 
constitute material non-public information about the company it is shorting, while the research and analysis of an 
activist is somehow characterized differently. 
122 The Release, 87 Fed. Reg. 13846, 13879. 
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We disagree with the derogatory characterizations—made by parties that represent the 
interests of managements and boards—of “aggressive investors” using “abusive tactics” and 
“stealth accumulations at below-market prices” quoted by the Commission in the Release.123 As 
discussed in our March 21 comment letter on the Rule 10B-1 Release, the oft-repeated 
shibboleth of corporate management, directors, and their advisors, who apparently seek 
immunity from criticism, is that activists gain positions in a company’s stock in a secretive and 
somehow abusive way. This should be put to rest once and for all as self-interested myth. 
Concerns over “secrecy” and, in this Release, “information asymmetry” and “tippers and 
tippees” are used to conjure stigma by parties seeking to change the rules so they can know the 
first minute an activist is potentially interested in a company. Then, the company and its 
advisers can adopt defensive governance measures or adopt other “half-measures” designed to 
insulate their management and board from shareholder criticism and advocacy. Innumerable 
types and thresholds of investments are not publicly disclosed—yet they are not called 
“secretive” or described as unfair “asymmetry”—because there is no well-connected lobbying 
faction with an agenda to apply this pejorative label, as there is here. 

The Release also quotes, unfortunately, further intemperate language likening activists 
and investment funds generally to bloodthirsty wolves -- making the vast corporations with 
arsenals of tools in fact and in law at their beck and call, apparently, defenseless lambs.124 One 
article sweepingly characterizes activism as the “Wolf at the Door,” claiming that “the gains that 
activists make in trading on asymmetric information—before the Schedule 13D’s filing—come at 
the expense of selling shareholders.”  We have already addressed the fallacy and shallowness of 
that claim above. This favorable reference by the Commission to a source that characterizes a 
category of investors as “wolves” solely because they pursue investment strategies that comply 
with laws but dissatisfy certain companies is hyperbolic and not appropriate for a regulator 
charged with protecting the interests of all investors.  

D. The Cost-Benefit Analysis Fails to Consider Significant Costs the Proposed Rule 
Would Impose. 

Despite the significant market harms that will result from the Proposed Rules, as 
described in the Lewis Report, the Commission’s cost-benefit analysis does not consider the cost 
to the market of these consequences, in violation of the Commission’s statutory obligations to 
determine the economic implications of its proposals. In fact, the Commission frequently 
acknowledges its inability to generate any data relevant to these dramatic changes. Instead the 
Commission throws up its hands asserting that it “cannot provide a reasonable estimate of the 
effects of the proposed amendments,” alternatively relying on a qualitative and speculative 
assessment that is not grounded in empirical data.125 There is little to no analysis of the costs 
involved in adopting the Proposed Rules, and the analysis of their potential benefits does not go 
beyond conclusory statements that the Proposed Rules would increase transparency (which is 
true by definition of any disclosure requirement). 

The Release does acknowledge certain costs that may be imposed by the Proposed Rules, 
including the reduction of beneficial monitoring of managerial behavior or changes in corporate 

                                                        
123 See note 19 of the Release, 87 Fed. Reg. 13846 (March 10, 2022), quoting from an article written by four attorneys 
at Wachtell, Lipton, Rosen & Katz, and also from a letter from the Wachtell firm to the Commission petitioning the 
Commission to propose certain amendments to the beneficial ownership reporting rules.  
124 See, e.g., The Release, 87 Fed. Reg. at 13850 n.19, 13870 at n.143, 13888 at n.266 (citing to articles describing 
activists as “wolves”). 
125 The Release, 87 Fed. Reg. 13846, 13877. 
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control for inefficient management. The Release also acknowledges that capital formation could 
be adversely effected as a result of the Proposed Rules. However, without providing any 
quantification or justification, the Commission claims that these significant costs would be offset 
by the increase in general access to information. The Commission inappropriately attempts to 
use information asymmetry as a reason to seek additional, and earlier, disclosure, without 
substantiating any harms of such alleged asymmetry or supporting with empirical data any 
purported benefits of undoing the asymmetry—thus violating both the Exchange Act and the 
Administrative Procedure Act.  

As with the 10B-1 Release, the Commission has not attempted to analyze the significant 
costs the Proposed Rules would impose. A proper evaluation of the Proposed Rules would lay 
bare that their costs to the public markets and burden on competition substantially outweigh 
their purported benefits, which are already difficult to discern (as implicitly acknowledged by 
the Commission in its cost-benefit analysis in the Release) and likely to prove ephemeral at best. 
The Commission’s attempt to provide analysis of reasonable alternatives to the Proposed Rules 
is likewise cursory. Based on the discussion in the Release, no alternatives were considered to 
the provisions regarding changes to the group standard or subjecting certain cash-settled 
derivatives to Section 13(d).  

*  *  * 

The Proposed Rules implement changes that remove important and demonstrably 
effective checks on underperforming, entrenched and self-interested executives as well as 
boards that are failing to exercise their oversight responsibilities. This would undoubtedly harm 
investors, including long-term passive retail investors, pension plans, and our markets more 
generally—results surely not desired by the Commission and not consistent with its obligation to 
promote efficiency, competition, and capital formation while protecting investors. Paired with 
the Commission’s Rule 10B-1 proposal the complete overhaul of beneficial ownership and 
market dynamics being embarked upon by the Commission is both radical and potentially 
stultifying to our capital markets and to investors who are already too muted and powerless. 
Such an extreme rewriting of the market rules should not be undertaken without a clear-cut 
empirical basis for doing so and we see no empirical justification for these changes. We 
respectfully urge the Commission to abandon, or significantly amend, the Proposed Rules. 
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We would welcome the opportunity to discuss our comments with the Commission. 
Thank you for your consideration. 

Sincerely, 

Richard B. Zabel 
General Counsel & Chief Legal Officer 
Elliott Investment Management L.P.  
777 S. Flagler Drive, Ste. 1000  
West Palm Beach, FL 33401  
Direct: +1 (212) 478 1850  
Main: +1 (212) 974 6000 

 
 
cc: The Hon. Gary Gensler, SEC Chair 

The Hon. Hester M. Peirce, SEC Commissioner 
The Hon. Allison Herren Lee, SEC Commissioner 
The Hon. Caroline A. Crenshaw, SEC Commissioner 
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